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50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 40, 50, 52, and 70
RIN 3150-AJ23

[NRC-2013-0019]

Miscellaneous Corrections;
Corrections

AGENCY: Nuclear Regulatory
Commission.

ACTION: Correcting amendments.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) published a final
rule in the Federal Register on June 7,
2013, to make miscellaneous corrections
to its regulations. The final rule
contained minor errors in grammar,
punctuation, and referencing. This
document corrects the final rule by
amending the sections that contain
these errors.

DATES: This rule is effective on
December 12, 2013.

ADDRESSES: Please refer to Docket ID
NRC-2013-0019 when contacting the
NRC about the availability of
information for this document. You may
access publicly-available information
related to this document by any of the
following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2013-0019. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions, please contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
final rule.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and

then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Christian Leatherbury, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone: 301-287-3419, email:
Christian.LeatherburyDaniels@nrc.gov.
SUPPLEMENTARY INFORMATION: The NRC
published a final rule in the Federal
Register on June 7, 2013 (78 FR 34245),
to make miscellaneous corrections to its
regulations in chapter I of Title 10 of the
Code of Federal Regulations (10 CFR).
These changes included revising the
name of its human capital office,
correcting and adding missing cross-
references, correcting grammatical
errors, revising language for clarity and
consistency, and specifying metric
units. The final rule inadvertently
included additional errors in grammar
and punctuation in 10 CFR 40.36(e)(2),
appendix G to 10 CFR part 50, 10 CFR
52.17(b)(2)(ii), and 10 CFR 70.25; and
referencing in 10 CFR 52.17(b)(2)(i) and
10 CFR 52.18(f)(2). This document
corrects the final rule by revising the
sections that contain these errors.

Rulemaking Procedure

Under the Administrative Procedure
Act (5 U.S.C. 553(b)), an agency may
waive the normal notice and comment
requirements if it finds, for good cause,
that they are impracticable,
unnecessary, or contrary to the public
interest. As authorized by 5 U.S.C.
553(b)(3)(B), the NRC finds good cause
to waive notice and opportunity for
comment on these amendments because
they will have no substantive impact
and are of a minor and administrative
nature dealing with corrections to
certain CFR sections related only to
management, organization, procedure,
and practice. Specifically, these
amendments are to correct grammatical
errors and to revise cross-references to
comply with the Office of the Federal
Register’s Document Drafting Handbook.
These amendments do not require
action by any person or entity regulated

by the NRC. Also, the final rule does not
change the substantive responsibilities
of any person or entity regulated by the
NRC. Furthermore, for the reasons
stated above, the NRC finds, pursuant to
5 U.S.C. 553(d)(3), that good cause
exists to make this rule effective upon
publication of this notice.

List of Subjects

10 CFR Part 40

Criminal penalties, Government
contracts, Hazardous materials
transportation, Nuclear materials,
Reporting and recordkeeping
requirements, Source material,
Uranium.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 52

Administrative practice and
procedure, Antitrust, Backfitting,
Combined license, Early site permit,
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and recordkeeping requirements,
Standard design, Standard design
certification.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 40, 50, 52,
and 70.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

m 1. The authority citation for part 40
continues to read as follows:
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Authority: Atomic Energy Act secs.
11(e)(2), 62, 63, 64, 65, 81, 161, 181, 182, 183,
186, 193, 223, 234, 274, 275 (42 U.S.C.
2014(e)(2), 2092, 2093, 2094, 2095, 2111,
2113, 2114, 2201, 2231, 2232, 2233, 2236,
2243, 2273, 2282, 2021, 2022); Energy
Reorganization Act secs. 201, 202, 206 (42
U.S.C. 5841, 5842, 5846); Government
Paperwork Elimination Act sec. 1704 (44
U.S.C. 3504 note); Energy Policy Act of 2005,
Pub. L. No. 109-59, 119 Stat. 594 (2005).

Section 40.7 also issued under Energy
Reorganization Act sec. 211, Pub. L. 95—
601, sec. 10, as amended by Pub. L.
102-486, sec. 2902 (42 U.S.C. 5851).
Section 40.31(g) also issued under
Atomic Energy Act sec. 122 (42 U.S.C.
2152). Section 40.46 also issued under
Atomic Energy Act sec. 184 (42 U.S.C.
2234). Section 40.71 also issued under
Atomic Energy Act sec. 187 (42 U.S.C.
2237).

m 2. In §40.36, paragraph (e)(2)
introductory text, revise the fifth
sentence to read as follows:

§40.36 Financial assurance and
recordkeeping for decommissioning.
* * * * *

(e) * % %

(2) * * * For commercial companies
that do not issue bonds, a guarantee of
funds by the applicant or licensee for
decommissioning costs may be used if
the guarantee and test are as contained
in appendix D to part 30 of this chapter.
* % %

* * * * *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

m 3. The authority citation for part 50
continues to read as follows:

Authority: Atomic Energy Act secs. 102,
103, 104, 105, 147, 149, 161, 181, 182, 183,
186, 189, 223, 234 (42 U.S.C. 2132, 2133,
2134, 2135, 2167, 2169, 2201, 2231, 2232,
2233, 2236, 2239, 2273, 2282); Energy
Reorganization Act secs. 201, 202, 206 (42
U.S.C. 5841, 5842, 5846); Nuclear Waste
Policy Act sec. 306 (42 U.S.C. 10226);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. No. 109-58, 119 Stat. 194
(2005). Section 50.7 also issued under Pub.
L. 95-601, sec. 10, as amended by Pub. L.
102-486, sec. 2902 (42 U.S.C. 5851). Section
50.10 also issued under Atomic Energy Act
secs. 101, 185 (42 U.S.C. 2131, 2235);
National Environmental Policy Act sec. 102
(42 U.S.C. 4332). Sections 50.13, 50.54(dd),
and 50.103 also issued under Atomic Energy
Act sec. 108 (42 U.S.C. 2138).

Sections 50.23, 50.35, 50.55, and 50.56 also
issued under Atomic Energy Act sec. 185 (42
U.S.C. 2235). Appendix Q also issued under
National Environmental Policy Act sec. 102
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under sec. 204 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued

under Pub. L. 97-415 (42 U.S.C. 2239).
Section 50.78 also issued under Atomic
Energy Act sec. 122 (42 U.S.C. 2152).
Sections 50.80-50.81 also issued under
Atomic Energy Act sec. 184 (42 U.S.C. 2234).

m 4. In appendix G to part 50, section IV,
paragraph A.2.c., revise the first
sentence to read as follows:

Appendix G to Part 50—Fracture
Toughness Requirements
* * * * *

IV, * * *
A * *x *

2. * k%

¢. The minimum temperature requirements
given in table 1 pertain to the controlling
material, which is either the material in the
closure flange or the material in the beltline
region with the highest reference
temperature. * * *
* * * * *

PART 52—LICENSES,
CERTIFICATIONS, AND APPROVALS
FOR NUCLEAR POWER PLANTS

m 5. The authority citation for part 52
continues to read as follows:

Authority: Atomic Energy Act secs. 103,
104, 147, 149, 161, 181, 182, 183, 185, 186,
189, 223, 234 (42 U.S.C. 2133, 2201, 2167,
2169, 2232, 2233, 2235, 2236, 2239, 2282);
Energy Reorganization Act secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. No. 109-58, 119 Stat. 594
(2005).

m 6.In §52.17, revise paragraphs
(b)(2)(@) and (ii) to read as follows:

§52.17 Contents of applications; technical
information.
EE

OIS

(i) Propose major features of the
emergency plans, in accordance with
the pertinent standards of § 50.47 of this
chapter and the requirements of
appendix E to part 50 of this chapter,
such as the exact size and configuration
of the emergency planning zones, for
review and approval by the NRC, in
consultation with the Federal
Emergency Management Agency
(FEMA) in the absence of complete and
integrated emergency plans; or

(i1) Propose complete and integrated
emergency plans for review and
approval by the NRC, in consultation
with FEMA, in accordance with the
applicable standards of § 50.47 of this
chapter and the requirements of
appendix E to part 50 of this chapter. To
the extent approval of emergency plans
is sought, the application must contain
the information required by § 50.33(g)
and (j) of this chapter.

* * * * *

m 7.In §52.18, revise the last sentence
to read as follows:

§52.18 Standards for review of
applications.

* * * The Commission shall
determine, after consultation with
FEMA, whether the information
required of the applicant by
§52.17(b)(1) shows that there is not
significant impediment to the
development of emergency plans that
cannot be mitigated or eliminated by
measures proposed by the applicant,
whether any major features of
emergency plans submitted by the
applicant under § 52.17(b)(2)(i) are
acceptable in accordance with the
applicable standards of § 50.47 of this
chapter and the requirements of
appendix E to part 50 of this chapter,
and whether any emergency plans
submitted by the applicant under
§52.17(b)(2)(ii) provide reasonable
assurance that adequate protective
measures can and will be taken in the
event of a radiological emergency.

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

m 8. The authority citation for part 70
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
161, 182, 183, 193, 223, 234 (42 U.S.C. 2071,
2073, 2201, 2232, 2233, 2243, 2273, 2282,
22971); secs. 201, 202, 204, 206, 211 (42
U.S.C. 5841, 5842, 5845, 5846, 5851);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. No. 109-58, 119 Stat. 194
(2005).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161).

Section 70.21(g) also issued under Atomic
Energy Act sec. 122 (42 U.S.C. 2152). Section
70.31 also issued under Atomic Energy Act
sec. 57(d) (42 U.S.C. 2077(d)). Sections 70.36
and 70.44 also issued under Atomic Energy
Act sec. 184 (42 U.S.C. 2234). Section 70.81
also issued under Atomic Energy Act secs.
186, 187 (42 U.S.C. 2236, 2237). Section
70.82 also issued under Atomic Energy Act
sec. 108 (42 U.S.C. 2138).

m 9.In § 70.25, paragraph (f)(2)
introductory text, revise the fourth
sentence to read as follows:

§70.25 Financial assurance and
recordkeeping for decommissioning.
* * * * *

(f)* * %

(2) * * * For commercial
corporations that issue bonds, a
guarantee of funds by the applicant or
licensee for decommissioning costs
based on a financial test may be used if
the guarantee and test are as contained
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in appendix C to part 30 of this chapter.

* * * * *

Dated at Rockville, Maryland, this 6th day
of December, 2013.

For the Nuclear Regulatory Commission.
Cindy Bladey,

Chief, Rules, Announcements, and Directives
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. 2013—-29694 Filed 12—11-13; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2013-1036; Special
Conditions No. 25-510-SC]

Special Conditions: Cessna Model 750
Series Airplanes; Aircraft Electronic
System Security Protection From
Unauthorized External Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special condition; request
for comments.

SUMMARY: These special conditions are
issued for the Cessna Model 750 Series
airplanes. These airplanes will have a
novel or unusual design feature
associated with the architecture and
connectivity capabilities of the
airplanes’ computer systems and
networks. Connectivity to, or access by,
external systems and networks may
result in security vulnerabilities to the
airplanes’ systems.

DATES: The effective date of these
special conditions is December 12,
2013. We must receive your comments
by January 27, 2014.

ADDRESSES: Send comments identified
by docket number [FAA-2013-XXXX]
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DG, 20590-0001.

Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 8
a.m. and 5 p.m., Monday through
Friday, except federal holidays.

Fax: Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot
.gov/.

Docket: Background documents or
comments received may be read at

http://www.regulations.gov/ at any time.

Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flight Crew Interface Branch, ANM—
111, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, Washington
98057-3356; telephone 425-227-1298;
facsimile 425-227-1149.

SUPPLEMENTARY INFORMATION: The
proposed network architecture includes
the following connectivity between
systems:

1. Airplane control, communication,
display, monitoring and navigation
systems,

2. Operator business and
administrative support systems, and

3. Passenger entertainment systems,
and access by systems external to the
airplane.

The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

The FAA has determined that notice
of, and opportunity for prior public
comment on, these special conditions
are impracticable because these
procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft.
The FAA has also determined that
notice of these special conditions is
unnecessary because the substance of

these special conditions has been
subject to the public comment process
in several prior instances with no
substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon publication in
the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On September 10, 2010, Cessna
Aircraft Company applied for an
amendment to the Model 750 Type
Certificate No. T00007WI.

The Model 750 is a twin-engine
pressurized executive jet airplane with
standard seating provisions for 14
passenger/crew. This airplane will have
a maximum takeoff weight of 36,600
pounds with a wingspan of 69.2 feet, a
maximum operating altitude of 51,000
feet, and will have two aft-mounted
Rolls-Royce AE3007C2 engines.

The proposed Cessna Model 750
avionics architecture is novel or
unusual for executive jet airplanes by
allowing connection to airplane
electronic systems and networks, and
access from aircraft external sources
(e.g., wireless devices, Internet
connectivity) to the previously isolated
airplane electronic assets. Cessna’s
proposed design is considered by the
FAA to be an architecture which
introduces potential security risks and
vulnerabilities not addressed in current
regulations and aircraft-level or system-
level safety assessment methods.
Consequently, this special condition has
been produced to address security and
safety issues arising from the use of this
type of architecture, and foreseeable
flight and maintenance applications
impacted by these interconnected data
networks and the addition of external
access points.

Type Certification Basis

Under Title 14, Code of Federal
Regulations (14 CFR) 21.17, Cessna
must show that the Model 750 series
meets the applicable provisions of 14
CFR part 25, as amended by
Amendments 25—1 through 25-128. The
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certification basis for the 750 (S/N
-000501 and on) is documented and
agreed to within the Cessna Aircraft
Company Model 750 Block Point
Change G—1 Issue Paper.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model 750 series because of a
novel or unusual design feature, special
conditions are prescribed under § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the proposed special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and proposed
special conditions, the Cessna Model
750 series airplane must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36 and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, under §11.38,
and they become part of the type-
certification basis under § 21.17(a)(2).

Novel or Unusual Design Features

The Cessna Model 750 will
incorporate the following novel or
unusual design features: digital systems
architecture composed of several
connected networks. The proposed
architecture and network configuration
may be used for, or interfaced with, a
diverse set of functions, including:

1. Flight-safety related control,
communication, display, monitoring,
and navigation systems (aircraft control
functions);

2. Operator business and
administrative support (operator
information services);

3. Passenger information and
entertainment systems (passenger
entertainment services); and,

4. The capability to allow access to or
by systems external to the airplane.

Discussion

The architecture and network
configuration in the Cessna Model 750
Series airplanes may allow increased
connectivity to, or access by, external
airplane sources, airline operations, and
maintenance systems to the aircraft
control functions and airline
information services. The aircraft
control functions and airline

information services perform functions
required for the safe operation and
maintenance of the airplane. Previously
these functions and services had very
limited connectivity with external
sources. The architecture and network
configuration may allow the
exploitation of network security
vulnerabilities resulting in intentional
or unintentional destruction, disruption,
degradation, or exploitation of data,
systems, and networks critical to the
safety and maintenance of the airplane.
This configuration may also include the
electronic transmission of field-loadable
software (and hardware) applications
and databases to the airplane, which
would subsequently be loaded into the
safety-related equipment and systems.
The existing regulations and guidance
material did not anticipate these types
of airplane system architectures.
Furthermore, 14 CFR regulations and
current system safety assessment policy
and techniques do not address potential
security vulnerabilities, which could be
exploited by unauthorized access to
airplane systems, data buses, and
servers. Therefore, these special
conditions are issued to ensure that the
security (i.e., confidentiality, integrity,
and availability) of airplane systems is
not compromised by unauthorized
wired or wireless electronic
connections.

For the reasons discussed above, these
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Cessna
Model 750 Series airplanes. Should
Cessna apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, the FAA
has determined that prior public notice

and comment are unnecessary, and good
cause exists for adopting these special
conditions upon publication in the
Federal Register. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Cessna Model 750
Series airplanes.

System Security Protection for Aircraft
Control Domain and Information
Services Domain From External Access

1. The applicant must ensure airplane
electronic system security protection
from access by unauthorized sources
external to the airplane, including those
possibly caused by maintenance
activity.

2. The applicant must ensure that
electronic system security threats are
identified and assessed, and that
effective electronic system security
protection strategies are implemented to
protect the airplane from all adverse
impacts on safety, functionality, and
continued airworthiness.

3. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the aircraft is
maintained, including all post-type-
certification modifications that may
have an impact on the approved
electronic system security safeguards.

Issued in Renton, Washington, on
December 4, 2013.
John P. Piccola, Jr.,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013—-29684 Filed 12—11-13; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2013-1037; Special
Conditions No. 25-509-SC]

Special Conditions: Cessna Model 750
Series Airplanes; Aircraft Electronic
System Security Isolation or Protection
From Internal Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special condition; request
for comments.

SUMMARY: These special conditions are
issued for the Cessna Model 750 series
airplanes. These airplanes will have
novel or unusual design features
associated with connectivity of the
passenger service computer systems to
the airplane critical systems and data
networks.

DATES: The effective date of these
special conditions is December 12,
2013. We must receive your comments
by January 27, 2014.

ADDRESSES: Send comments identified
by docket number FAA-XXXX-XXXX
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DG, 20590-0001.

Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except federal holidays.

Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot
.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.

FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flight Crew Interface Branch, ANM—
111, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, Washington
98057-3356; telephone 425-227-1298;
facsimile 425-227-1149.

SUPPLEMENTARY INFORMATION: The
network architecture is composed of
several connected networks including
the following:

1. Flight-safety related control and
navigation systems,

2. Operator business and
administrative support, and

3. Passenger entertainment.

The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

The FAA has determined that notice
of, and opportunity for prior public
comment on, these special conditions
are impracticable because these
procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On September 10, 2010, Cessna
applied for a change to Type Certificate
No. T00007WTI in the digital systems
architecture in the Cessna Model 750
series airplanes.

The Model 750 is a twin-engine
pressurized executive jet airplane with
standard seating provisions for 14
passenger/crew. This airplane will have
a maximum takeoff weight of 36,600
pounds with a wingspan of 69.2 feet, a
maximum operating altitude of 51,000
feet, and will have two aft-mounted
Rolls-Royce AE3007C2 engines.

The proposed Cessna Model 750
architecture is novel or unsual for
executive jet airplanes by allowing
connection to previously isolated data
networks connected to systems that
perform functions required for the safe
operation of the airplane. This proposed
data network and design integration
may result in security vulnerabilities
from intentional or unintentional
corruption of data and systems critical
to the safety and maintenance of the
airplane. The existing regulations and
guidance material did not anticipate this
type of system architecture or electronic
access to aircraft systems. Furthermore,
regulations and current system safety
assessment policy and techniques do
not address potential security
vulnerabilities, which could be caused
by unauthorized access to aircraft data
buses and servers. The intent of these
special conditions is to ensure that
security, integrity, and availability of
aircraft systems are not compromised by
certain wired or wireless electronic
connections between airplane data
busses and networks. A separate Cessna
Model 750 project special condition
addresses aircraft electronic system
security protection from unauthorized
external access.

Type Certification Basis

Under Title 14, Code of Federal
Regulations (14 CFR) 21.17, Cessna
must show that the Model 45 series
meets the applicable provisions of 14
CFR part 25, as amended by
Amendments 25—1 through 25-128.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model 45 series because of a
novel or unusual design feature, special
conditions are prescribed under § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
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design feature, the proposed special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and proposed
special conditions, the Cessna Model
750 series airplane must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36 and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92-574, the ‘“Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, under § 11.38,
and they become part of the type-
certification basis under § 21.17(a)(2).

Novel or Unusual Design Features

The Cessna Model 750 will
incorporate the following novel or
unusual design features.

The proposed architecture and
network configuration may be used for,
or interfaced with, a diverse set of
functions, including:

1. Flight-safety related control,
communication, and navigation systems
(aircraft control domain);

2. Operator business and
administrative support (operator
information domain); and

3. Passenger information and
entertainment systems (passenger
entertainment domain).

In addition, the operating systems
(OS) for current aircraft systems are
usually and historically proprietary.
Therefore, they are not as susceptible to
corruption from worms, viruses, and
other malicious actions as more widely
used commercial operating systems
because access to the design details of
these proprietary OS is limited to the
system developer and aircraft integrator.
Some systems installed on the Cessna
Model 750 series airplanes will use
operating systems that are widely used
and commercially available from third
party software suppliers. The security
vulnerabilities of these operating
systems may be more widely known
than proprietary operating systems
currently used by avionics
manufacturers.

Discussion

The integrated network configurations
in the Cessna Model 750 series airplanes
may allow increased connectivity with
external network sources and will have
more interconnected networks and
systems, such as passenger
entertainment and information services
than previous airplane models. This
may allow the exploitation of network
security vulnerabilities and increased
risks potentially resulting in unsafe

conditions for the airplanes and
occupants. This potential exploitation of
security vulnerabilities may result in
intentional or unintentional destruction,
disruption, degradation, or exploitation
of data and systems critical to the safety
and maintenance of the airplane.

Cessna Aircraft Company should
develop instructions for the operators to
maintain the built-in security safeguards
after the airplane enters commercial
service. The instructions should address
physical security, operational security,
audit and monitoring of the
effectiveness of security safeguards and
key management procedures. A test plan
should also be developed and
implemented to insure that security
requirements are met and there is no
inadvertent or malicious change to any
system, software or data.

The existing regulations and guidance
material did not anticipate these types
of system architectures. Furthermore, 14
CFR regulations and current system
safety assessment policy and techniques
do not address potential security
vulnerabilities which could be exploited
by unauthorized access to airplane
networks and servers. Therefore, these
special conditions are being issued to
ensure that the security (i.e.,
confidentiality, integrity, and
availability) of airplane systems is not
compromised by unauthorized wired or
wireless electronic connections between
airplane systems and the passenger
entertainment services.

For the reasons discussed above, these
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Cessna
Model 750 series airplanes. Should
Cessna apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a

significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon publication in
the Federal Register. The FAA is
requesting comments to allow interested
persons to submit views that may not
have been submitted in response to the
prior opportunities for comment
described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Cessna Model 750
series airplanes.

Isolation or Security Protection of the
Aircraft Control Domain and the
Information Services Domain From the
Passenger Services Domain

1. The applicant must ensure that the
design provides isolation from, or
airplane electronic system security
protection against, access by
unauthorized sources internal to the
airplane. The design must prevent
inadvertent and malicious changes to,
and all adverse impacts upon, airplane
equipment, systems, networks, or other
assets required for safe flight and
operations.

2. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the aircraft is
maintained, including all post-type-
certification modifications that may
have an impact on the approved
electronic system security safeguards.

Issued in Renton, Washington, on
December 4, 2013.

John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013—-29683 Filed 12—11-13; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30932; Amdt. No. 3567]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective December
12, 2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
12, 2013.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available

online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are FAA Forms 8260-3, 8260—4, 8260—
5, 8260-15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and

textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on November
22,2013.

John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,


http://www.nfdc.faa.gov
http://www.nfdc.faa.gov
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html

75456 Federal Register/Vol. 78,

No. 239/ Thursday, December 12, 2013 /Rules and Regulations

Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 9 January 2014

Little Rock, AR, Bill and Hillary Clinton
National/Adams Field, RNAV (GPS) RWY
18, Amdt 1B

Springdale, AR, Springdale Muni, RNAV
(GPS) RWY 36, Amdt 1C

Twentynine Palms, CA, Twentynine Palms,
RNAV (GPS) RWY 26, Amdt 2

Denver, CO, Denver Intl, RNAV (GPS) Y
RWY 16R, Amdt 1A

Denver, CO, Denver Intl, RNAV (GPS) Y
RWY 34L, Amdt 2A

Sullivan, IN, Sullivan County, VOR/DME-A,
Amdt 2, CANCELED

McPherson, KS, McPherson, NDB RWY 18,
Amdt 1, CANCELED

Gothenburg, NE., Quinn Field, NDB-A, Orig,
CANCELED

Olean, NY, Cattaraugus County-Olean,
Takeoff Minimums and Obstacle DP,
Amdt 3

Sevierville, TN, Gatlinburg-Pigeon Forge,
VOR/DME RWY 10, Amdt 6A

Nacogdoches, TX, A L Mangham JR. Rgnl,
ILS OR LOC RWY 36, Amdt 3A

Land O’Lakes, WI, Kings Land O’Lakes, NDB
RWY 14, Orig, CANCELED

Land O’Lakes, WI, Kings Land O’Lakes, NDB
RWY 32, Orig, CANCELED

Effective 6 February 2014

Haines, AK, Haines, Takeoff Minimums and
Obstacle DP, Orig, CANCELED

Sacramento, CA, Sacramento Executive, ILS
OR LOC RWY 2, Amdt 24A

Sacramento, CA, Sacramento Executive,
RNAYV (GPS) RWY 2, Orig-A

Sacramento, CA, Sacramento Executive, VOR
RWY 2, Amdt 10A

San Diego/El Cajon, CA, Gillespie Field,
RNAV (GPS) RWY 17, Amdt 2A

Greeley, CO, Greeley-Weld County, VOR-A,
Amdt 9A

Homestead, FL, Homestead General Aviation,
RNAV (GPS) RWY 28, Orig

Zephyrhills, FL, Zephyrhills Muni, NDB
RWY 4, Amdt 1A, CANCELED

Zephyrhills, FL, Zephyrhills Muni, RNAV
(GPS) RWY 4, Orig-B, CANCELED

Zephyrhills, FL, Zephyrhills Muni, RNAV
(GPS) RWY 22, Orig-A, CANCELED

Hilo, HI, Hilo Intl, RNAV (GPS) RWY 21,
Orig-A

Chicago, IL, Chicago Midway Intl, RNAV
(GPS) Z RWY 22L, Orig

Chicago, IL, Chicago Midway Intl, RNAV
(RNP) Y RWY 22L, Orig

Chicago, IL, Chicago Midway Intl, VOR/DME
RNAV OR GPS RWY 22L, Amdt 3C,
CANCELED

Taylorville, IL, Taylorville Muni, NDB RWY
18, Amdt 4A, CANCELED

Gladwin, MI, Gladwin Zettel Memorial, NDB
RWY 27, Amdt 4, CANCELED

Romeo, MI, Romeo State, VOR/DME-A,
Amdt 8, CANCELED

Minneapolis, MN, Minneapolis-St Paul Intl/
Wold-Chamberlain, RNAV (GPS) RWY 4,
Amdt 2A

Clinton, NG, Clinton-Sampson County,
RNAV (GPS) Z RWY 24, Orig-A

Teterboro, NJ, Teterboro, RNAV (GPS) X
RWY 6, Amdt 1

Brockport, NY, Ledgedale Airpark, RNAV
(GPS) RWY 28, Amdt 1A

Prineville, OR, Prineville, NDB RWY 10,
Amdt 1

Prineville, OR, Prineville, RNAV (GPS) RWY
10, Amdt 1

Prineville, OR, Prineville, RNAV (GPS) RWY
28, Amdt 1

Beaumont/Port Arthur, TX, Jack Brooks Rgnl,
ILS OR LOC RWY 12, Amdt 23A

Omak, WA, Omak, Takeoff Minimums and
Obstacle DP, Amdt 1

[FR Doc. 2013-29308 Filed 12-11-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30933; Amdt. No. 3568]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective December
12, 2013. The compliance date for each

SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
12, 2013.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
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publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly

to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on November
22, 2013.

John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC Date State City Airport FDC No. FDC date Subject
1914 ... WA Spokane .............. Felts Field ........cccooveeiinne 3/0131 11/15/13 | RNAV (GPS) RWY 4L, Amdt 1.
1914 ... Wi Madison ............... Dane County Rgnl-Truax 3/1049 11/20/13 | VOR RWY 18, Amdt 1A.
Field.
1/9/14 ..o, Wi Madison ............... Dane County Rgnl-Truax 3/1063 11/20/13 | VOR/DME OR TACAN RWY 18,
Field. Amdt 1B.
TX Dallas Addison 3/1575 11/15/13 | ILS OR LOC RWY 15, Amdt 11.
TX Dallas Addison 3/1582 11/15/13 | ILS OR LOC RWY 33, Amdt 3.
X Dallas Addison 3/1599 11/15/13 | RNAV (GPS) RWY 15, Amdt 1.
X Dallas Addison 3/1617 11/15/13 | RNAV (GPS) RWY 33, Amdt 1.
OH Cleveland Cleveland-Hopkins Intl ....... 3/4020 11/15/13 | ILS OR LOC RWY 6R, ILS RWY
6R (SA CAT Il), Amdt 21A.
OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4023 11/15/13 | ILS OR LOC RWY 24L, ILS
RWY 24L (SA CAT Il), Amdt
22A.
1914 ... OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4029 11/15/13 | ILS OR LOC/DME RWY 24R,
ILS RWY 24R (SA CAT I, ILS
RWY 24R (CAT Il & IlI), Amdt
5A.
1/9M14 ................ OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4053 11/15/13 | RNAV (GPS) RWY 24R, Amdt
3A.
1/9M14 ................ OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4058 11/15/13 | LDA/DME RWY 24L, Amdt 1B.
1914 e OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4059 11/15/13 | RNAV (GPS) RWY 24L, Amdt
3A.
OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4064 11/15/13 | RNAV (GPS) RWY 6R, Amdt 2B.
OH Cleveland Cleveland-Hopkins Intl ....... 3/4069 11/15/13 | LDA/DME RWY 6R, Amdt 1B.
OH Cleveland Cleveland-Hopkins Intl ....... 3/4070 11/15/13 | RNAV (GPS) RWY 6L, Amdt 1B.
OK Hugo ............. .... | Stan Stamper Muni ............ 3/4154 11/15/13 | NDB OR GPS RWY 35, Amdt 1.
OH Cleveland ............ Cleveland-Hopkins Intl ....... 3/4237 11/15/13 | ILS OR LOC RWY 6L, ILS RWY
6L (CAT Il & Ill), Amdt 2D.
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AIRAC Date State City Airport FDC No. FDC date Subject

1914 e 1A Sibley .ooceiiiee Sibley Muni ......ccccevenienen. 3/4251 11/15/13 | NDB OR GPS RWY 35, Amdt
1A.

1914 e 1A Sibley .ooceiiiee Sibley Muni ......ccccevenienen. 3/4252 11/15/13 | NDB OR GPS RWY 17, Amdt
1B.

1/9/14 ..o, CA Crescent City ...... Jack McNamara Field ........ 3/5300 11/15/13 | ILS OR LOC/DME RWY 11,
Amdt 8.

1914 ... CA Montague ............ Montague/Siskiyou County 3/5899 11/20/13 | Takeoff Minimums and (Obsta-
cle) DP, Amdt 2.

1/9/14 CA Montague Montague/Siskiyou County 3/5905 11/20/13 | NDB OR GPS-A, Amdt 7.

1/9/14 IN Kentland Kentland Muni ...........c........ 3/6824 11/15/13 | VOR/DME RNAV OR GPS RWY
27, Orig.

1914 ... CA Hawthorne ........... Jack Northrop Field/Haw- 3/8749 11/15/13 | RNAV (GPS) RWY 25, Orig.

thorne Muni.
1914 ... CA Hawthorne ........... Jack Northrop Field/Haw- 3/8750 11/15/13 | LOC RWY 25, Amdt 11A.
thorne Muni.

1914 . CA San Bernadino .... | San Bernadino Intl ............. 3/8757 11/15/13 | NDB RWY 6, Amdt 1.

1914 ... CA Los Angeles ........ Los Angeles Intl ................. 3/8758 11/15/13 | RNAV (GPS) Y RWY 24L, Amdt
2.

1914 ... CA Los Angeles ........ Los Angeles Intl ................. 3/8759 11/15/13 | RNAV (GPS) Y 25L, Amdt 3.

1914 ... CA Los Angeles ........ Los Angeles Intl ................. 3/8762 11/15/13 | ILS OR LOC RWY 25R, Amdt
17A.

1914 ... CA Los Angeles ........ Los Angeles Intl ................. 3/8764 11/15/13 | RNAV (RNP) Z RWY 24L, Amdt
1A.

1914 ... CA Los Angeles ........ Los Angeles Intl ................ 3/8768 11/15/13 | RNAV (GPS) Y RWY 24R, Amdt
1.

1914 ... CA Los Angeles ........ Los Angeles Intl ................. 3/8775 11/15/13 | RNAV (RNP) Z RWY 24R, Orig-
A.

1/9/14 CA Los Angeles ........ Los Angeles Intl 3/8779 11/15/13 | RNAV (GPS) RWY 25R, Amdt 2.

1/9/14 CA Los Angeles ........ Los Angeles Intl 3/8785 11/15/13 | RNAV (RNP) Z RWY 25L, Amdt
1.

1914 ... CA Los Angeles ........ Los Angeles Intl ................. 3/8789 11/15/13 | ILS OR LOC RWY 24L, Amdt 26.

[FR Doc. 2013-29309 Filed 12-11-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 130809700-3700-01]
RIN 0694—-AF96

Addition of Certain Persons to the
Entity List; Amendment of Entity List
Entries; and Removal of One Person
From the Entity List Based on a
Removal Request

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) by
adding thirty-six persons under forty-six
entries to the Entity List, revising three
existing entries, and removing one
entry. The persons who are added to the
Entity List have been determined by the
U.S. Government to be acting contrary
to the national security or foreign policy
interests of the United States. These
persons will be listed on the Entity List
under the following destinations:
Armenia, Canada, China, Germany,
Greece, Hong Kong, Iran, Malaysia,

Thailand, Turkey, and the United Arab
Emirates (U.A.E.). This rule is also
revising one existing entry under
Sweden to correct the entry by
providing an address for this listed
person under the destination of Estonia,
and revising two entries in Canada, the
first by removing two addresses, and the
second by updating an address. Lastly,
this rule removes one person in Russia
from the Entity List. This person is
being removed from the Entity List as a
result of a request for removal submitted
by the person, a review of information
provided in the removal request in
accordance with the procedures for
requesting removal or modification of
an Entity List entity, and further review
conducted by the ERC.

DATES: Effective Date: This rule is
effective December 12, 2013.

FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chair, End-User
Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482-5991, Fax: (202) 482—
3911, Email: ERC@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List (Supplement No. 4 to
Part 744) notifies the public about
entities that have engaged in activities
that could result in an increased risk of

the diversion of exported, reexported or
transferred (in-country) items to
weapons of mass destruction (WMD)
programs. Since its initial publication,
grounds for inclusion on the Entity List
have expanded to include activities
sanctioned by the State Department and
activities contrary to U.S. national
security or foreign policy interests,
including terrorism and export control
violations involving abuse of human
rights. Certain exports, reexports, and
transfers (in-country) to entities
identified on the Entity List require
licenses from BIS and are usually
subject to a policy of denial. The
availability of license exceptions in
such transactions is very limited. The
license review policy for each entity is
identified in the license review policy
column on the Entity List and the
availability of license exceptions is
noted in the Federal Register notices
adding persons to the Entity List. BIS
places entities on the Entity List based
on certain sections of part 744 (Control
Policy: End-User and End-Use Based) of
the EAR.

The End-user Review Committee
(ERG), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the Entity List. The ERC makes all
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decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.

ERC Entity List Decisions

Additions to the Entity List

This rule implements the decision of
the ERC to add thirty-six persons under
forty-six entries to the Entity List on the
basis of § 744.11 (License requirements
that apply to entities acting contrary to
the national security or foreign policy
interests of the United States) of the
EAR. The forty-six entries added to the
Entity List consist of one entry in
Armenia, two entries in Canada, four
entries in China, one entry in Germany,
two entries in Greece, five entries in
Hong Kong, five entries in Iran, four
entries in Malaysia, four entries in
Thailand, eleven entries in Turkey, and
seven entries in the U.A.E. There are 46
entries to address 36 persons because
seven of the persons are being listed
under multiple countries, resulting in
the additional ten entries. Specifically,
these ten additional entries cover one
person in Canada who also has
addresses in Iran and the U.A.E.
(resulting in two additional entries for
the Iranian and U.A.E. addresses), one
person in China who also has an
address in Hong Kong (resulting in one
additional entry for the Hong Kong
address), two persons in Greece who
also have addresses in Turkey (resulting
in two additional entries for the Turkish
addresses), two persons in Hong Kong
who also have addresses in Iran and
Malaysia (resulting in four additional
entries for the Iranian and Malaysian
addresses), and one person in Iran who
also has an address in Thailand
(resulting in one additional entry for the
Thai addresses).

The ERC reviewed § 744.11(b)
(Criteria for revising the Entity List) in
making the determination to add these
thirty-six persons under forty-six entries
to the Entity List. Under that paragraph,
persons for whom there is reasonable
cause to believe, based on specific and
articulable facts, that they have been
involved, are involved, or pose a
significant risk of being or becoming
involved in, activities that are contrary
to the national security or foreign policy
interests of the United States and those
acting on behalf of such persons may be
added to the Entity List pursuant to
§ 744.11. Paragraphs (b)(1) through
(b)(5) of § 744.11 include an illustrative
list of activities that could be contrary
to the national security or foreign policy
interests of the United States.

The thirty-six persons under forty-six
entries being added have been

determined by the ERC to be involved
in activities that are contrary to the
national security or foreign policy
interests of the United States,
specifically the activities described
under paragraphs (b)(4) and (b)(5) of
§744.11.

The ERC has reasonable cause to
believe that the following five persons,
who are being added under nine entries
in this rule and are located in Hong
Kong, Iran, and Malaysia, reexported or
caused to be reexported items subject to
the EAR to Iran in violation of
Department of the Treasury, Office of
Foreign Assets Control regulations and
the EAR: Anvik Technologies Sdn. Bhd.,
Montana Advanced Engineering Sdn
Bhd., Albin Technologies Sdn Bhd.,
Hansen Technologies Limited, and
Babak Jafarpour. Specifically, the above-
referenced persons were involved in
purchasing items subject to the EAR
from U.S. companies and having the
items shipped via virtual offices and
freight forwarders in Hong Kong and
Malaysia to Iran. The items purchased
included items controlled under
categories three and seven on the
Commerce Control List (CCL).

The ERC also has reasonable cause to
believe that the following five persons,
who are being added under six entries
in this rule and are located in China and
Hong Kong, acted as procurement agents
for Beijing University of Aeronautics
and Astronautics (a.k.a. BUAA, Beihang
University): Beijing Tianhua, Tenfine
Ltd., Longtek Company, Ltd., FOC (HK)
Technology Co., Ltd., and Comsum
Technologies (Group) Ltd. BUAA has
been on the Entity List since May 2001
(see 66 FR 24266). As a result of its
inclusion on the Entity List, BUAA is
subject to a license requirement for all
items subject to the EAR and a license
review policy pursuant to § 744.3 of the
EAR (Restrictions on Certain Rocket
Systems . . . and Unmanned Air
Vehicles . . . End-Uses). The ERC
determined that these entities have
facilitated at least seventy-five
shipments of items subject to the EAR
and destined for end-use at BUAA.

The ERC also has reasonable cause to
believe that the following seven
persons, who are being added under
nine entries in this rule and are located
in Canada, Germany, Iran, Turkey, and
the U.A.E., are part of a procurement
ring that coordinated the sale and
supply of items subject to the EAR to
Iran in violation of Department of the
Treasury, Office of Foreign Assets
Control (OFAC) regulations and the
EAR: Saeed Talebi, Satco, Satco
Corporation, Satco GmbH, Kadin Satco
FZE, AAG Makina, and Murat Peker.
Specifically, Talebi purchased items

subject to the EAR from U.S. companies
and shipped them via Germany and
Turkey to Iran. To facilitate his scheme,
Talebi established businesses in the
U.A.E., Germany, and Canada. Peker, an
employee of AAG Makina in Turkey,
worked with Talebi to facilitate certain
of the shipments through the provision
of false information to the U.S.
Government on the shipments’ final
destination.

The ERC also has reasonable cause to
believe that the following nineteen
persons, which are being added under
twenty-two entries in this rule and are
located in Armenia, Greece, Iran,
Thailand, Turkey, and the U.A.E., are
part of a procurement ring that has
coordinated the sale and supply of items
subject to the EAR to Iran in violation
of Department of the Treasury, Office of
Foreign Assets Control (OFAC)
regulations and the EAR: Aeolian
Airlines, Seyyed Abdolreza Mousavi,
Eurocenter Havacilik Dis Ticaret
Limited Sirketi, Kral Aviation Services
Ltd., Kral Aviaton, Asian Aviation
Logistics Co., Ltd., Gulnihal Yegane,
Pioneer Logistics Havacilik Turizm
Yoonetim Danismanlik Ithalat Thracat
San. Tic. Ltd. Sti, Thrust Aviation FZE,
Aerostar Asset Management FZC,
Avistar Havacilik Bilisim Turizm Insaat
Sanayi Ve Ticaret Limited Sirketi,
Mostafa Oveici, Vertir Airlines, Sawa
Air Aviation FZCO, Avia Trust,
Khalidee Boolay Surinanda, Kosol
Surinanda, Ergin Turker, and Glasgow
International Trading. Specifically,
these persons have engaged in the
development and operation of an illicit
aviation procurement network designed
to evade the U.S. Government’s
sanctions against Iran. The aggressive
procurement scheme implemented by
these persons has directly supported the
operation of Mahan Airlines within Iran
and throughout the world. Mahan
Airlines has been on BIS’s Denied
Persons List since 2008. See 78 FR
48138 (August 7, 2008).

Pursuant to § 744.11(b)(4) and (b)(5) of
the EAR, the ERC determined that the
conduct of these thirty-six persons
raises sufficient concern that prior
review of exports, reexports, or transfers
(in-country) of items subject to the EAR
involving these persons, and the
possible imposition of license
conditions or license denials on
shipments to the persons, will enhance
BIS’s ability to prevent violations of the
EAR.

For the thirty-six persons under forty-
six entries added to the Entity List, the
ERC specified a license requirement for
all items subject to the EAR, and
established a license application review
policy of a presumption of denial. The
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license requirement applies to any
transaction in which items are to be
exported, reexported, or transferred (in-
country) to any of the persons or in
which such persons act as purchaser,
intermediate consignee, ultimate
consignee, or end-user. In addition, no
license exceptions are available for
exports, reexports, or transfers (in-
country) to the persons being added to
the Entity List in this rule.

This final rule adds the following
thirty-six persons under forty-six entries
to the Entity List:

Armenia

(1) Vertir Airlines, 8/3 D Angaght Street,
376009 Yerevan, Armenia; and 54—
100 Mamikonyan Str., Yerevan,
Armenial 79, Armenia.

Canada

(1) Saeed Talebi, a.k.a., the following
two aliases:

—Al; and

—Allen Talebi.

P.O. Box 626, Gormley, ONT LOH
1G0 Canada (See alternate
addresses under Iran and U.A.E.);
and

(2) Satco Corporation, P.O. Box 626,
Gormley, ONT LOH 1GO0 Canada.

China

(1) Beijing Tianhua, a.k.a., the following

seventeen aliases:

—Beijing Tianhua International Co.,
Ltd.;

—Beijing BUAA Tianhua Technology
Company;

—Beijing BUAA Tianhua Technology
Co., Ltd.;

—Beijing Aerospace Technology
Limited Liability Company;

—Beihang Tenfine Industry Group;

—Beijing Beihang Assets Management
Co., Ltd.;

—Beijing Beihang Science &
Technology Co., Ltd.;

—Beijing Aerospace Technology LLC;

—Beijing North China Aerospace
Science & Technology Ltd., Co.;

—Beijing North Space Technology
Co., Ltd.;

—Beijing the Tianhua Easytouch
International Trade Co., Ltd.;

—North and Astronautics, Beijing
China Times Technology Co., Ltd.;

—Beijing Beihang Haier Software Co.,
Ltd.;

—Red Technology;

—TRW Navigation Communication
Technology Co., Ltd.;

—Beijing North Aerospace Co-
Technology Co., Ltd.; and

—Beijing Full Three Dimensional
Power Engineering Co., Ltd.

37 Xue Yuan Rd., Beijing, China; and

Room 301, 3f Shining Tower, 35 Xue

Yuan Lu, Haidian District, Beijing,
China; and

Room 311A, 3f Shining Tower, 35
Xue Yuan Lu, Haidian, Beijing,
China; and

Room 411A, 4f Shining Tower, 35
Xue Yuan Lu, Haidian, Beijing,
China; and

Room 401, 4f Shining Tower, 35 Xue
Yuan Lu, Haidian District, Beijing,
China; and

Room 402a, 4f Shining Tower, 35 Xue
Yuan Lu, Haidian, Beijing, China;
and

Xueyan Road, Haidain District,
Beijing City, 35th Ning Building,
Room 402a;

(2) Comsum Technologies (Group) Ltd.,
Room 408, Unit 6, Xin Qi Dian Jia
Yan, 5 Chang Qiao Road, Beijing,
100089, China (See alternate
address under Hong Kong);

(3) Longtek Company, Ltd., a.k.a., the
following one alias:

—Beijing Landuyt Feng Technology
Co., Ltd. Room 1105, TianZuo
International Center A, No, 12,
Zhongguncun South Street, Haidan
District, Beijing 100081, China; and

(4) Tenfine Ltd., a.k.a., the following two
aliases:

—Beijing Beihang Assets Management
Co. Ltd.; and

—Tenfine Limited Company.

No 37 Xue Yuan Lu, Haidian, Beijing,
China; and

37 Xue Yuan Road, Beijing, China;
and Room 401, 4f Shining Tower,
35 Xue Yuan Lu,

Haidian District, Beijing, China; and
Room 402b, 4F Shining Tower, 35
Xue Yuan Lu,

Haidian, Beijing, China; and Xueyan
Road, Haidain District, Beijing City,
35th Ning Building, Room 402a.

Germany

(1) Satco GmbH, a.k.a., the following
one alias:
—Satco Inc.
Park Street 4, Bremen, Germany
28209.

Greece

(1) Aeolian Airlines, 551 Mesogeion
Ave, Agia Paraskevi, 15343A,
Athens, Greece; and 72
Vouliagmenis Ave, Glyfada 16675,
Athens, Greece; and Blg Mtb 1/E 74,
Athens, Greece; and 58
Vouliagmenis Ave, Voula 16673,
Athens, Greece (See alternate
addresses under Turkey); and

(2) Seyyed Abdolreza Mousavi, 551
Mesogeion Ave, Agia Paraskevi,
15343A, Athens, Greece (See
alternate address under Turkey).

Hong Kong

(1) Anvik Technologies Sdn. Bhd., a.k.a.,
the following eight aliases:

—Anvik Technologies;

—~Cason Technologies;

—Henan Electronics;

—Hixton Technologies;

—Hudson Technologies, Ltd.;

—Hudson Engineering (Hong Kong)
Ltd.;

—Madison Engineering Ltd.; and

—Montana Advanced Engineering.

Level 19, Two International Finance
Centre, 8 Finance Street, Central,
Hong Kong (See alternate addresses
under Iran and Malaysia);

(2) Babak Jafarpour, a.k.a., the following
five aliases:

—Bob Jefferson;

—Peter Jay;

—Sam Lee;

—Samson Lee; and

—David Lee.

Unit 501, 5/F, Global Gateway, 168
Yeung HK Road, Tsuen Wan, Hong
Kong; and 9/F, Henan Building, 19
Luard Road, Wanchai, Hong Kong;
and Level 19, Two International
Finance Centre, 8 Finance Street,
Central, Hong Kong (See alternate
addresses under Iran and Malaysia);

(3) Comsum Technologies (Group) Ltd.,
Room 1005, 10/F Carnarvon Plaza,
20 Carnarvon Road, TST, Kowloon,
Hong Kong (See alternate address
under China);

(4) FOC (HK) Technology Co., Ltd.,
Room 8, 6/F, Shun On Commercial
Building, 112-114 Des Voeux Road,
Central, Hong Kong; and

(5) Hansen Technologies Limited, Unit
501, 5/F, Global Gateway, 168
Yeung HK Road, Tsuen Wan, Hong
Kong; and 9/F, Henan Building, 19
Luard Road, Wanchai, Hong Kong.

Iran

(1) Anvik Technologies Sdn. Bhd., a.k.a.,

the following eight aliases:

—Anvik Technologies;

—~Cason Technologies;

—Henan Electronics;

—Hixton Technologies;

—Hudson Technologies, Ltd.;

—Hudson Engineering (Hong Kong)
Ltd.;

—Madison Engineering Ltd.; and

—Montana Advanced Engineering.

F10, No. 21, 9th Alley, Vozara Ave.,
Tehran, Iran (See alternate
addresses under Hong Kong and
Malaysia);

(2) Babak Jafarpour, a.k.a., the following

five aliases:

—Bob Jefferson;

—Peter Jay

—Sam Lee;

—Samson Lee; and
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—David Lee.

F10, No. 21, 9th Alley, Vozara Ave.,
Tehran, Iran (See alternate
addresses under Hong Kong and
Malaysia);

(3) Mostafa Oveici, a.k.a., the following
one alias:

—Mosi Oveici.

Mehrabad Airport, Tehran, Iran (See
alternate address under Thailand);

(4) Saeed Talebi, a.k.a., the following
two aliases:

—Al; and

—Allen Talebi.

No. 27, Zarif Nia, Pesyan Valley,
Tehran, Iran; and No. 3, West Saeb
Tabrizi Lane, North Sheikh Bahaee
Street, Tehran, Iran (See alternate
addresses under Canada and
U.A.E.); and

(5) Satco, No. 3, West Saeb Tabrizi Lane,
North Sheikh Bahaee Street,
Tehran, Iran.

Malaysia

(1) Albin Technologies Sdn Bhd., M—3—
19 Plaza Damas, Sri Hartamas,
Kuala Lumpur, Malaysia 50480;
and P.O. Box 4, Level 13A, Menara
Park, Block D, Megan Ave. II, No
12, Jalan Yap Kwan Seng, Kuala
Lumpur, Malaysia;

(2) Anvik Technologies Sdn. Bhd., a.k.a.,
the following eight aliases:

—Anvik Technologies;

—Cason Technologies;

—Henan Electronics;

—Hixton Technologies;

—Hudson Technologies, Ltd.;

—Hudson Engineering (Hong Kong)
Ltd.;

—Madison Engineering Ltd.; and

—Montana Advanced Engineering.

—Level 36, Menara Citibank, 165
Jalan Ampang, Kuala Lumpur,
Malaysia, 50450; and Level 20,
Menara Standard Chartered, 30
Jalan Sultan Ismail, Kuala Lumpur,
Malaysia, 50250 (See alternate
addresses under Hong Kong and
Iran);

(3) Babak Jafarpour, a.k.a., the following
five aliases:

—Bob Jefferson;

—Peter Jay;

—Sam Lee;

—Samson Lee; and

—David Lee.

Level 36, Menara Citibank, 165 Jalan
Ampang, Kuala Lumpur, Malaysia,
50450; and Level 20, Menara
Standard Chartered, 30 Jalan Sultan
Ismail, Kuala Lumpur, Malaysia,
50250; and Level 26, Tower 2, Etiqa
Twins 11, Jalan Pinang, Kuala
Lumpur, Malaysia 50450; and M—3—
19 Plaza Damas, Sri Hartamas,
Kuala Lumpur, Malaysia 50480 (See
alternate addresses under Hong

Kong and Iran); and

(4) Montana Advanced Engineering Sdn
Bhd., Level 26, Tower 2, Etiqa
Twins 11, Jalan Pinang, Kuala
Lumpur, Malaysia 50450; and Level
20, Menara Standard Chartered, 30
Jalan Sultan Ismail, Kuala Lumpur,
Malaysia, 50250; and P.O. Box 4,
Level 13A, Menara Park, Block D,
Megan Ave. II, No 12, Jalan Yap
Kwan Seng, Kuala Lumpur,
Malaysia.

Thailand

(1) Asian Aviation Logistics Co., Ltd., 21
Tower 2nd Floor Zone A805
Srinakarin Road, Suanluang
Bangkok 10250 Thailand; and 111/
11 Village 0.14 Kingkaew Road,
Rajatheva, Bangplee District,
Samutprakarn 10540, Thailand; and
188/5 Moo 5 Srinakarin Rd,
Samrongnua, Muang, Samut
Prakarn 10270, Thailand;

(2) Khalidee Boolay Surinanda, a.k.a.,
the following one alias:

—XKhalidee Boolay Surinandha.

21 Tower 2nd Floor Zone A805
Srinakarin Road, Suanluang
Bangkok 10250 Thailand; and 111/
11 Village 0.14 Kingkaew Road,
Rajatheva, Bangplee District,
Samutprakarn 10540, Thailand and
111/11 Village 0.14 King Kaeo
Road, Racha Thewa Sub-District,
Bang Phli District, Samut Prakarn,
10540, Thailand;

(3) Kosol Surinanda, a.k.a., the
following one alias:

—Kosol Surinandha.

140/65 ITF Tower, 27 Floor, Silom
Rd., Suriyawongse, Bangrak,
Bangkok, 10500, Thailand; and 21
Tower 2nd Floor Zone A805
Srinakarin Road, Suanluang
Bangkok 10250 Thailand; and 495
Soi Anamai, Sri-nakarin Road,
Suanluang Bangkok 10250
Thailand; and 111/11 Village 0.14
Kingkaew Road, Rajatheva,
Bangplee District, Samutprakarn
10540, Thailand; and 111/11
Village 0.14 King Kaeo Road, Racha
Thewa Sub-District, Bang Phli
District, Samut Prakarn, 10540,
Thailand; and

(4) Mostafa Oveici, a.k.a., the following
one alias:

—Mosi Oveici.

21 Tower 2nd Floor Zone A805
Srinakarin Road, Suanluang
Bangkok 10250 Thailand (See
alternate address under Iran).

Turkey

(1) AAG Makina, Mah. Idris Kosku
Caddesi Kutu, Sokak No:1
Pierreloti/Eyup, Istanbul, Turkey;

(2) Aeolian Airlines,

Ozgur KK No 4 Da 5 Davran Ap Flo,
Istanbul, Turkey; and Davran Ap
Florya, Istanbul, Turkey 34153; and
Attaturk Airport, Istanbul, Turkey
(See alternate addresses under
Greece);

(3) Avistar Havacilik Bilisim Turizm
Insaat Sanayi Ve Ticaret Limited
Sirketi, Yenibosna Dogu Sanayi
Sitesi, 9 Blok No: 1, Bahcelievler—
Istanbul, Turkey; and Dogu Sanayi
Sitesi 9. Blok No: 9/1 Yenibosna,
Istanbul, Turkey;

(4) Ergin Turker, Yenibosna Dogu
Sanayi Sitesi, 9 Blok No: 1,
Bahcelievler—Istanbul, Turkey;

(5) Eurocenter Havacilik Dis Ticaret
Limited Sirketi, Kemalpasa Mh,
Ordu Cad., Yesil Tulumba Sk No 9,
Fatih, Istanbul, Turkey; and Yesil
Tulumba Eminonu Sok No.9,
Eminonu—Istanbul, Turkey 34143;
and Yesil Tulumba Sk:No 9 Fatih,
Eminonu—Istanbul, Turkey 34143;
and Senlikkoy Mahallesi, Ozgur Sk
No. 4, Da:5, Davran Ap Florya,
34153 Istanbul, Turkey;

(6) Gulnihal Yegane, Egs Bloklari B—1
Blok K.1 No: 114, Yesilkoy—
Bakirkoy, Istanbul, Turkey; and
Huzur mah, Ayazaga Oyak sitesi,
9.Blok, No:19, Sisli, Istanbul,
Turkey; and Turgut Reis Mh.
Glyimkent Kath Is Merk. K:4 D:4412
Esenler/Istanbul, Turkey; and
Onucreis Mah. Giyimkent Sitesi 3.
Sokak No:118 Esenler/Istanbul,
Turkey;

(7) Kral Aviation Services Ltd., Yesilkoy
Mh.Ataturk Cd., Esg Business Park
B1. B2 K:6 No:234, Bakirkoy
Istanbul, Turkey;

(8) Kral Aviation, a.k.a., the following
two aliases:

—XKTral Havacilik Ic Ve Dis Ticaret
Sirketi; and

—XKTral Aviation Ltd.

Senlikkoy Mah, Gumus Sok, No: 1/3,
Floor: 11, Florya 134159, Istanbul,
Turkey; and Senlikkoy Mah. Gumus
Sok. No 3/1 Floor: 1 Florya
Istanbul, 34153 Turkey; and
Yesilkoy Mh. Ataturk Cad. EGS
Business Park Bloklari B2 Blok
Kat:6, Istanbul, Turkey;

(9) Murat Peker, Mah. Idris Kosku
Caddesi Kutu, Sokak No:1
Pierreloti/Eyup, Istanbul, Turkey.

(10) Pioneer Logistics Havacilik Turizm
Yonetim Danismanlik Ithalat
Ihracat San. Tic. Ltd. Sti, Egs
Bloklari B—1 Blok Kat: 1 No; 114,
Yesilkoy—Bakirkoy, Istanbul,
Turkey and Huzur mah, Ayazaga
Oyak sitesi, 9.Blok, No:19, Sisli,
Istanbul, Turkey; and Turgut Reis
Mh. Glyimkent Kath Is Merk. K:4
D:4412 Esenler/Istanbul, Turkey
and Onucreis Mah. Giyimkent
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Sitesi 3. Sokak No:118 Esenler/
Istanbul, Turkey; and

(11) Seyyed Abdolreza Mousavi,
Kemalpasa Mh, Ordu Cad., Yesil
Tulumba Sk No 9, Fatih, Istanbul,
Turkey (See alternate address under
Greece);

United Arab Emirates

(1) Aerostar Asset Management FZC,
a.k.a., the following two aliases:

—Star Aviation Group; and

—Star Aviation Services FZC.

Sharjah Airport International Free
Zone (Saif Zone), Sharjah, U.A.E;
and P.O. Box 9300, A2-59, Saif
Zone, Sharjah, U.A.E,;

(2) Avia Trust, a.k.a. the following one
alias:

—Auvia Trust FZE.

Warehouse G-22, PO Box 54541,
Dubai Airport Free Zone, Dubai,
U.AE;

(3) Glasgow International Trading, a.k.a.
the following one alias:

—Glasgow International General
Trading LLC.

P.O. Box 6462, Dubai, U.A.E.; and PO
Box 42064, Dubai, U.A.E.

(4) Kadin Satco FZE, No. 28 Street 6,
Phase Springs 10, Emirates Hills,
Dubai, U.A.E,;

(5) Saeed Talebi, a.k.a., the following
two aliases:

—Al; and

—Allen Talebi.

No. 28 Street 6, Phase Springs 10,
Emirates Hills, Dubai, U.A.E. (See
alternate addresses under Canada
and Iran);

(6) Sawa Air Aviation FZCO, a.k.a., the
following two aliases:

—Sawa Aviation; and

—Sawa Air.

P.O. Box 42707, Al Sahel Bldg, Fish
Round About, Deira, Dubai, U.A.E.
254; and

(7) Thrust Aviation FZE, 17¢-F3 PO Box
5406 Fujairah Free Zone, Fujairah,
U.A.E.; and PO Box 5232 Fujairah
Free Zone, Fujairah U.A.E.; and
QQ4-168 PO 8318 Sharjah Free Zone,
Sharjah, U.A.E.;

Modifications to the Entity List

On the basis of decisions made by the
ERC, in addition to the thirty-six
persons under forty-six entries additions
described above, this rule amends three
entries currently on the Entity List.

Two of the amended entries are in
Canada. The first entry is amended by
removing two addresses, one no longer
current and the other duplicative, and
the second entry is amended by
updating an address, as follows:

Canada

(1) Anastassia Voronkevitch, 7150 Rue
Chouinard, Montreal, QC H8N 276
Canada; and

(2) Zurab Kartvelishvili, a.k.a., the
following one alias:

—George Kartveli.

7380 Vansickle Rd. Unit 660, St.
Catharines, ON L2126P7, Canada;
and 127 Rue Wilson, Dollard-des-
Ormeaux, Quebec HOA1W?7,
Canada.

This rule also amends one entry
currently on the Entity List, which is
currently listed under Sweden. This
amendment changes the address for this
listed person from one in Sweden to one
in Estonia. The amendments provide a
corrected address for this listed person,
as follows:

Estonia

(1) Andrey Shevilyakov, Kalevipoja 12A,
13625 Tallinn, Estonia.

For the three modifications, the ERC
did not change the license requirements
or license application review policies.
For each of the three entries subject to
modifications, the license requirement
remains for all items subject to the EAR,
and the license application review
policy remains a presumption of denial.

Removal From the Entity List

This rule implements a decision of
the ERC to remove one entry consisting
of one person located in Russia from the
Entity List on the basis of a removal
request by the listed person. Based upon
a review of the information provided in
the removal request in accordance with
§ 744.16 (Procedure for requesting
removal or modification of an Entity
List entity), the ERC determined that
this person should be removed from the
Entity List.

The ERC decision to remove this
person took into account this person’s
cooperation with the U.S. Government,
as well as this person’s assurances of
future compliance with the EAR. In
accordance with § 744.16(c), the Deputy
Assistant Secretary for Export
Administration has sent written
notification to this person, informing
the person of the ERC’s decision to
remove them from the Entity List.

This final rule removes the following
person located in Russia from the Entity
List:

Russia

(1) ECO-MED-SM Ltd, Petrovsko-
Razumovsky proyezd 29, bed.2,
Moscow, Russia 127287.

The removal of the above referenced
person from the Entity List eliminates
the existing license requirements in

Supplement No. 4 to part 744 for
exports, reexports and transfers (in-
country) to this person. However, the
removal of this person from the Entity
List does not relieve persons proposing
to export, reexport or transfer (in-
country) items subject to the EAR to the
removed person of other obligations
under part 744 of the EAR or under
other parts of the EAR. Neither the
removal of a person from the Entity List
nor the removal of Entity List-based
license requirements relieves persons of
their obligations under General
Prohibition 5 in § 736.2(b)(5) of the EAR
which provides that, “you may not,
without a license, knowingly export or
reexport any item subject to the EAR to
an end-user or end-use that is
prohibited by part 744 of the EAR.”
Additionally this removal does not
relieve persons of their obligation to
apply for export, reexport or in-country
transfer licenses required by other
provisions of the EAR. BIS strongly
urges the use of Supplement No. 3 to
part 732 of the EAR, “BIS’s ‘Know Your
Customer’ Guidance and Red Flags,”
when persons are involved in
transactions that are subject to the EAR.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
December 12, 2013, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 8,
2013, 78, 2013, 78 FR 49107 (August 12,
2013), has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act. BIS continues to
carry out the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
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approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694—0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 43.8 minutes for a manual or
electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694—-0088 are not
expected to increase as a result of this
rule. You may send comments regarding
the collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by email to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5

U.S.C. 553(a)(1)). BIS implements this
rule to protect U.S. national security or
foreign policy interests by preventing
items from being exported, reexported,
or transferred (in country) to the persons
being added to the Entity List. If this
rule were delayed to allow for notice
and comment and a delay in effective
date, then entities being added to the
Entity List by this action would
continue to be able to receive items
without a license and to conduct
activities contrary to the national
security or foreign policy interests of the
United States. In addition, because these
parties may receive notice of the U.S.
Government’s intention to place these
entities on the Entity List once a
proposed rule was published, it would
create an incentive for these persons to
either accelerate receiving items subject
to the EAR to conduct activities that are
contrary to the national security or
foreign policy interests of the United
States, and/or to take steps to set up
additional aliases, change addresses,
and other measures to try to limit the
impact of the listing on the Entity List
once a final rule was published. Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable. Accordingly,
no regulatory flexibility analysis is
required and none has been prepared.

List of Subject in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730—774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p-
786; Notice of January 17, 2013, 78 FR 4303
(January 22, 2013) Notice of August 8, 2013,
78 FR 49107 (August 12, 2013); Notice of
September 18, 2013, 78 FR 58151 (September
20, 2013); Notice of November 7, 2013, 78 FR
67289 (November 12, 2013).

m 2. Supplement No. 4 to part 744 is
amended:

m a. By adding under Armenia, in
alphabetical order, one Armenian entity;
m b. By revising under Canada, the
Canadian entities: ““Anastassia
Voronkevitch, 7320 St. Jacques St. W.
Montreal QC, H4B1W1, Canada;” and
“Zurab Kartvelishvili, a.k.a., the
following one alias: —George Kartveli,
7380 Vansickle Rd. Unit 660, St.
Catharines, ON L2126P7, Canada; and
320 St. Jacques St., W. Montreal QC,
H4B1W1, Canada; and 7380 Vansickle
Rd, Unit 660, St. Catharines, ON
L2126P7, Canada; and 127 Rue Wilson,
Dollard-des-Ormeaux, Quebec HOA1W7,
Canada”’;

m c. By adding under Canada, in
alphabetical order, two Canadian
entities;

m d. By adding under China, in
alphabetical order, four Chinese entities;
m e. By adding under Germany, in
alphabetical order, one German entity;
m f. By adding under Greece, in
alphabetical order, two Greek entities;
m g. By adding under Hong Kong, in
alphabetical order, five Hong Kong
entities;

m h. By adding under Iran, in
alphabetical order, five Iranian entities;
m i. By adding under Malaysia, in
alphabetical order, four Malaysian
entities;
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m j. By adding in alphabetical order, the
destination of Thailand under the
Country column and four Thai entities;

m k. By adding, in alphabetical order,
the destination of Turkey under the
Country column and eleven Turkish
entities;

m |. By adding under the United Arab
Emirates, in alphabetical order, seven
Emirati entities;

® m. By removing under Russia, one
Russian entity: “ECO-MED-SM Ltd,
Petrovsko-Razumovsky proyezd 29,
bed.2, Moscow, Russia 127287;” and
m n. By removing under Sweden, the
Swedish entity: “Andrey Shevlyakov,

Grev Turegatan 14, 11446 Stockholm,
Sweden” and then revising and adding
the entry under Estonia, as the Estonian
entity: “Andrey Shevlyakov, Kalevipoja
12A, 13625 Tallinn, Estonia.”

The additions and revisions read as
follows:

Supplement No. 4 to Part 744—Entity
List

Country Entity License requirement License review policy Federal Register citation
ARMENIA ......... Vertir Airlines, 8/3 D Angaght Street, For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
376009, Yerevan, Armenia; and 54— the EAR. (See §744.11 NUMBER], 12/12/2013.
100 Mamikonyan Str.,, Yerevan, of the EAR.).
Armenial 79, Armenia.
CANADA * * * * *
Anastassia Voronkevitch, 7150 Rue For all items subject to Presumption of denial ...... 77 FR 61249, 10/9/12.78
Chouinard, Montreal, QC H8N 2Z6 the EAR. (See §744.11 FR [INSERT FR PAGE
Canada. of the EAR.). NUMBER], 12/12/2013.
Saeed Talebi, a.k.a., the following two For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
aliases: Al; and Allen Talebi. P.O. the EAR. (See §744.11 NUMBER], 12/12/2013.
Box 626, Gormley, ONT LOH 1GO of the EAR).
Canada (See alternate addresses
under Iran and U.A.E.).
Satco Corporation, P.O. Box 626, For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Gormley, ONT LOH 1G0 Canada. the EAR. (See §744.11 NUMBER], 12/12/2013.
of the EAR).
Zurab Kartvelishvili, a.k.a., the following For all items subject to Presumption of denial ...... 77 FR 61249, 10/9/12. 78
one alias: George Kartveli. 7380 the EAR. (See §744.11 FR [INSERT FR PAGE
Vansickle Rd. Unit 660, St. of the EAR.). NUMBER], 12/12/2013.
Catharines, ON L2126P7, Canada;
and 127 Rue Wilson, Dollard-des-
Ormeaux, Quebec H9A 1W?7, Can-
ada.
CHINA, PEO- * * * * *
PLE’'S RE-

PUBLIC OF
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Beijing Tianhua, a.k.a., the following For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
seventeen aliases: Beijing Tianhua the EAR. (See §744.11 NUMBER], 12/12/20183.

International Co., Ltd.; Beijing BUAA of the EAR).
Tianhua Technology Company; Bei-
jing BUAA Tianhua Technology Co.,
Ltd.; Beijing Aerospace Technology
Limited Liability Company; Beihang
Tenfine Industry Group; Beijing
Beihang Assets Management Co.,
Ltd.; Beijing Beihang Science &
Technology Co., Ltd.; Beijing Aero-
space Technology LLC; Beijing North
China Aerospace Science & Tech-
nology Ltd., Co.; Beijing North Space
Technology Co., Ltd.; Beijing the
Tianhua  Easytouch International
Trade Co., Ltd.; North and Astronau-
tics, Beijing China Times Technology
Co., Ltd.; Beijing Beihang Haier Soft-
ware Co., Ltd; Red Technology;
TRW  Navigation =~ Communication
Technology Co., Ltd.; Beijing North
Aerospace Co-Technology Co., Ltd,;
and Beijing Full Three Dimensional
Power Engineering Co., Ltd. 37 Xue
Yuan Rd., Beijing, China; and Room
301, 3f Shining Tower, 35 Xue Yuan
Lu, Haidian District, Beijing, China;
and Room 311A, 3f Shining Tower,
35 Xue Yuan Lu, Haidian, Beijing,
China; and Room 411A, 4f Shining
Tower, 35 Xue Yuan Lu, Haidian,
Beijing, China; and Room 401, 4f
Shining Tower, 35 Xue Yuan Lu,
Haidian District, Beijing, China; and
Room 402a, 4f Shining Tower, 35
Xue Yuan Lu, Haidian, Beijing,
China; and Xueyan Road, Haidain
District, Beijing City, 35th Ning Build-
ing, Room 402a.

Comsum Technologies (Group) Ltd., For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Room 408, Unit 6, Xin Qi Dian Jia the EAR. (See §744.11 NUMBER], 12/12/20183.

Yan, 5 Chang Qiao Road, Beijing, of the EAR).
100089, China (See alternate ad-
dress under Hong Kong).

Longtek Company, Ltd., a.k.a., the fol- For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
lowing one alias: Beijing Landuyt the EAR. (See §744.11 NUMBER], 12/12/2013.

Feng Technology Co., Ltd. Room of the EAR).
1105, TianZuo International Center

A, No, 12, Zhongguncun South

Street, Haidan District, Beijing

100081, China.
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Tenfine Ltd., a.k.a., the following two For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
aliases: Beijing Beihang Assets Man- the EAR. (See §744.11 NUMBER], 12/12/2013.

agement Co. Ltd.; and Tenfine Lim- of the EAR).
ited Company. No 37 Xue Yuan Lu,
Haidian, Beijing, China; and 37 Xue
Yuan Road, Beijing, China; and
Room 401, 4f Shining Tower, 35 Xue
Yuan Lu, Haidian District, Beijing,
China; and Room 402b, 4F Shining
Tower, 35 Xue Yuan Lu, Haidian,
Beijing, China; and Xueyan Road,
Haidain District, Beijing City, 35th
Ning Building, Room 402a.

ESTONIA .......... Andrey Shevlyakov, Kalevipoja 12A, For all items subject to Presumption of denial ...... 77 FR 61249, 10/9/12. 78
13625 Tallinn, Estonia. the EAR. (See §744.11 FR [INSERT FR PAGE
of the EAR). NUMBER], 12/12/2013.
GERMANY * * * * *
Satco GmbH, a.k.a., the following one For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
alias: Satco Inc. Park Street 4, Bre- the EAR. (See §744.11 NUMBER], 12/12/2013.
men, Germany 28209. of the EAR).
GREECE .......... Aeolian Airlines, 551 Mesogeion Ave, For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Agia Paraskevi, 15343A, Athens, the EAR. (See §744.11 NUMBER AND 12/12/
Greece; and72 Vouliagmenis Ave, of the EAR). 2013.

Glyfada 16675, Athens, Greece;
andBlg Mtb 1/E 74, Athens, Greece;
and 58 Vouliagmenis Ave, Voula
16673, Athens, Greece;(See alter-
nate addresses under Turkey).

Seyyed Abdolreza Mousavi, 551 For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Mesogeion Ave, Agia Paraskevi, the EAR. (See §744.11 NUMBER], 12/12/20183.

15343A, Athens, Greece; (See alter- of the EAR).
nate address under Turkey).

HONG KONG * * * * *
Anvik Technologies Sdn. Bhd., a.k.a., For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
the following eight aliases: Anvik the EAR. (See §744.11 NUMBER], 12/12/2013.
Technologies; Cason Technologies; of the EAR).

Henan Electronics; Hixton Tech-
nologies; Hudson Technologies, Ltd.;
Hudson Engineering (Hong Kong)
Ltd.; Madison Engineering Ltd.;and
Montana Advanced Engineering.
Level 19, Two International Finance
Centre, 8 Finance Street, Central,
Hong Kong (See alternate addresses
under Iran and Malaysia).
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Babak Jafarpour, a.k.a., the following
five aliases: Bob Jefferson;-Peter
Jay; Sam Lee; Samson Lee; and
David Lee. Unit 501, 5/F, Global
Gateway, 168 Yeung HK Road,
Tsuen Wan, Hong Kong; and 9/F,
Henan Building, 19 Luard Road,
Wanchai, Hong Kong; and Level 19,
Two International Finance Centre, 8
Finance Street, Central, Hong Kong
(See alternate addresses under Iran
and Malaysia).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Comsum Technologies (Group) Ltd.,
Room 1005, 10/F Carnarvon Plaza,
20 Carnarvon Road, TST, Kowloon,
Hong Kong (See alternate address
under China).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

FOC (HK) Technology Co., Ltd., Room
8, 6/F, Shun On Commercial Build-
ing, 112-114 Des Voeux Road, Cen-
tral, Hong Kong.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Hansen Technologies Limited, Unit
501, 5/F, Global Gateway, 168
Yeung HK Road, Tsuen Wan, Hong
Kong; and 9/F, Henan Building, 19
Luard Road, Wanchai, Hong Kong.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

*

IRAN *

Anvik Technologies Sdn. Bhd., a.k.a.,
the following eight aliases: Anvik
Technologies; Cason Technologies;
Henan Electronics; Hixton Tech-
nologies; Hudson Technologies, Ltd.;
Hudson Engineering (Hong Kong)
Ltd.; Madison Engineering Ltd.; and
Montana Advanced Engineering.
F10, No. 21, 9th Alley, Vozara Ave.,
Tehran, Iran (See alternate address-
es under Hong Kong and Malaysia)..

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER] 12/12/2013.

*

Babak Jafarpour, a.k.a., the following
five aliases: Bob Jefferson; Peter
Jay; Sam Lee; Samson Lee; and
David Lee. F10, No. 21, 9th Alley,
Vozara Ave., Tehran, Iran (See alter-
nate addresses under Hong Kong
and Malaysia).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Mostafa Oveici, a.k.a., the following
one alias: Mosi Oveici. Mehrabad
Airport, Tehran, Iran, (See alternate
address under Thailand).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

*
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Saeed Talebi, a.k.a., the following two For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
aliases: Al; and Allen Talebi. No. 27, the EAR. (See §744.11 NUMBER], 12/12/2013.
Zarif Nia, Pesyan Valley, Tehran, of the EAR).
Iran; and No. 3, West Saeb Tabrizi
Lane, North Sheikh Bahaee Street,
Tehran, Iran (See alternate address-
es under Canada and U.A.E.).
Satco, No. 3, West Saeb Tabrizi Lane, For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
North Sheikh Bahaee Street, Tehran, the EAR. (See §744.11 NUMBER], 12/12/2013.
Iran. of the EAR).
MALAYSIA * * * * *

Albin Technologies Sdn Bhd., M-3—-19
Plaza Damas, Sri Hartamas, Kuala
Lumpur, Malaysia 50480; and P.O.
Box 4, Level 13A, Menara Park,
Block D, Megan Ave. Il, No 12, Jalan
Yap Kwan Seng, Kuala Lumpur, Ma-
laysia.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial 78 FR [INSERT FR PAGE

NUMBER], 12/12/2013.

Anvik Technologies Sdn. Bhd., a.k.a.,
the following eight aliases: Anvik
Technologies; Cason Technologies,
Henan Electronics; Hixton Tech-
nologies; Hudson Technologies, Ltd.;
Hudson Engineering (Hong Kong)
Ltd.; Madison Engineering Ltd.; and
Montana Advanced Engineering.
Level 36, Menara Citibank, 165 Jalan
Ampang, Kuala Lumpur, Malaysia,
50450; and Level 20, Menara Stand-

ard Chartered, 30 Jalan Sultan
Ismail, Kuala Lumpur, Malaysia,
50250, (See alternate addresses

under Hong Kong and Iran).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial 78 FR [INSERT FR PAGE

NUMBER], 12/12/2013.

*

Babak Jafarpour, a.k.a., the following
five aliases: Bob Jefferson; Peter
Jay; Sam Lee; Samson Lee; and
David Lee. Level 36, Menara
Citibank, 165 Jalan Ampang, Kuala
Lumpur, Malaysia, 50450; and Level
20, Menara Standard Chartered, 30
Jalan Sultan Ismail, Kuala Lumpur,

Malaysia, 50250; and Level 26,
Tower 2, Etiga Twins 11, Jalan
Pinang, Kuala Lumpur, Malaysia

50450; and M-3-19 Plaza Damas,
Sri Hartamas, Kuala Lumpur, Malay-
sia 50480 (See alternate addresses
under Hong Kong and Iran).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial 78 FR [INSERT FR PAGE

NUMBER], 12/12/2013.

*
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Montana Advanced Engineering Sdn
Bhd., Level 26, Tower 2, Etiqa Twins
11, Jalan Pinang, Kuala Lumpur, Ma-
laysia 50450; and Level 20, Menara
Standard Chartered, 30 Jalan Sultan
Ismail, Kuala Lumpur, Malaysia,
50250; and P.O. Box 4, Level 13A,
Menara Park, Block D, Megan Ave.
I, No 12, Jalan Yap Kwan Seng,
Kuala Lumpur, Malaysia.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial ...... 78 FR [INSERT FR PAGE

NUMBER], 12/12/2013.

*

THAILAND ........

Asian Aviation Logistics Co., Ltd., 21
Tower 2nd Floor Zone A805
Srinakarin Road, Suanluang Bangkok
10250 Thailand; and 111/11 Village
0.14 Kingkaew Road, Rajatheva,
Bangplee District, Samutprakarn
10540, Thailand; and 188/5 Moo 5
Srinakarin Rd, Samrongnua, Muang,
Samut Prakarn 10270, Thailand.

Khalidee Boolay Surinanda, a.k.a., the
following one alias: Khalidee Boolay
Surinandha. 21 Tower 2nd Floor
Zone A805 Srinakarin  Road,
Suanluang Bangkok 10250 Thailand;
and 111/11 Village 0.14 Kingkaew
Road, Rajatheva, Bangplee District,
Samutprakarn 10540, Thailand; and
111/11 Village 0.14 King Kaeo Road,
Racha Thewa Sub-District, Bang Phli
District, Samut Prakarn, 10540, Thai-
land.

Kosol Surinanda, a.k.a., the following
one alias: Kosol Surinandha.140/65
ITF Tower, 27 Floor, Silom Rd.,
Suriyawongse, Bangrak, Bangkok,
10500, Thailand; and 21 Tower 2nd
Floor Zone AB805 Srinakarin Road,
Suanluang Bangkok 10250 Thailand;
and495 Soi Anamai, Srinakarin
Road, Suanluang Bangkok 10250
Thailand;and 111/11  Village 0.14
Kingkaew Road, Rajatheva,
Bangplee District, Samutprakarn
10540, Thailand; and 111/11 Village
0.14 King Kaeo Road, Racha Thewa
Sub-District, Bang Phli  District,
Samut Prakarn, 10540, Thailand.

Mostafa Oveici, a.k.a., the following
one alias: Mosi Oveici. 21 Tower 2nd
Floor Zone AB805 Srinakarin Road,
Suanluang Bangkok 10250 Thailand,
(See alternate address under Iran).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Presumption of denial

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Presumption of denial ......

Presumption of denial ...... 78 FR [INSERT FR PAGE

NUMBER], 12/12/2013.

TURKEY ...........

AAG Makina, Mah. Idris Kosku Caddesi
Kutu, Sokak No: 1 Pierreloti/Eyup,
Istanbul, Turkey.

Aeolian Airlines, Ozgur KK No 4 Da 5
Davran Ap Flo, Istanbul, Turkey; and
Davran Ap Florya, Istanbul, Turkey
34153; and Attaturk Airport, Istanbul,
Turkey, (See alternate addresses
under Greece).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Presumption of denial ......

78 FR [INSERT FR PAGE
NUMBER], 12/12/2013.

Presumption of denial ......
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Avistar Havacilik Bilisim Turizm Insaat For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE

Sanayi Ve Ticaret Limited Sirketi, the EAR. (See §744.11 NUMBER], 12/12/20183.
Yenibosna Dogu Sanayi Sitesi, 9 of the EAR).
Blok No: 1, Bahcelievler—Istanbul,
Turkey; and Dogu Sanayi Sitesi 9.
Blok No:9/1 Yenibosna, Istanbul, Tur-
key.

Ergin Turker, Yenibosna Dogu Sanayi For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Sitesi, 9 Blok No: 1, Bahcelievlier— the EAR. (See §744.11 NUMBER], 12/12/2013.
Istanbul, Turkey. of the EAR).

Eurocenter Havacilik Dis Ticaret Lim- For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE

ited Sirketi, Kemalpasa Mh, Ordu the EAR. (See §744.11 NUMBER], 12/12/2013.
Cad., Yesil Tulumba Sk No 9, Fatih, of the EAR).
Istanbul, Turkey; and Yesil Tulumba
Eminonu Sok No. 9, Eminonu—
Istanbul, Turkey 34143; and Yesil
Tulumba Sk: No 9 Fatih, Eminonu
Istanbul,  Turkey  34143; and
Senlikkoy Mahallesi, Ozgur Sk No. 4,
Da: 5, Davran Ap Florya, 34153
Istanbul, Turkey.

Gulnihal Yegane, Egs Bloklari B-1 Blok For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE

K.1 No: 114, Yesilkoy Bakirkoy, the EAR. (See §744.11 NUMBER], 12/12/2013.
Istanbul, Turkey; and Huzur mah, of the EAR).
Ayazaga Oyak sitesi, 9. Blok, No: 19,
Sisli, Istanbul, Turkey; and Turgut
Reis Mh. Glyimkent Kath Is Merk.
K:4 D:4412 Esenler/Istanbul, Turkey;
and Onucreis Mah. Giyimkent Sitesi
3. Sokak No:118 Esenler/Istanbul,
Turkey.

Kral Aviation Services Ltd., Yesilkoy For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Mh.Ataturk Cd., Esg Business Park the EAR. (See §744.11 NUMBER)], 12/12/2013.
B1. B2 K:6 No:234, Bakirkoy of the EAR).

Istanbul, Turkey.

Kral Aviation, a.k.a., the following two For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE

aliases: Kral Havacilik lc Ve Dis the EAR. (See §744.11 NUMBER], 12/12/2013.
Ticaret Sirketi; and Kral Aviation Ltd. of the EAR).
Senlikkoy Mah, Gumus Sok, No: 1/3,
Floor: 11, Florya 134159, Istanbul,
Turkey; and Senlikkoy Mah. Gumus
Sok. No 3/1 Floor: 1 Florya Istanbul,
34153 Turkey and Yesilkoy Mh.
Ataturk Cad. EGS Business Park
Bloklari B2 Blok Kat:6, Istanbul Tur-
key.

Murat Peker, Mah. Idris Kosku Caddesi For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Kutu, Sokak No: 1 Pierreloti/Eyup, the EAR. (See §744.11 NUMBER], 12/12/2013.
Instanbul, Turkey. of the EAR).

Pioneer Logistics Havacilik Turizm For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE

Yonetim Danismanlik Ithalat Ihracat the EAR. (See §744.11 NUMBER], 12/12/2013.
San. Tic. Ltd. Sti, Egs Bloklari B-1 of the EAR).
Blok Kat: 1 No; 114, Yesilkoy
Bakirkoy, Istanbul, Turkey and Huzur
mah, Ayazaga Oyak sitesi, 9. Blok,
No:19, Sisli, Istanbul, Turkey; and
Turgut Reis Mh. Glyimkent Kath Is
Merk. K:4 D:4412 Esenler/Istanbul,
Turkey and Onucreis Mah. Giyimkent
Sitesi 3. Sokak No:118 Esenler/
Istanbul, Turkey.

Seyyed Abdolreza Mousavi, Kemalpasa For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Mh, Ordu Cad., Yesil Tulumba Sk No the EAR. (See §744.11 NUMBER], 12/12/2013.
9, Fatih, Istanbul, Turkey, (See alter- of the EAR).
nate address under Greece).

UNITED ARAB * * * * *

EMIRATES
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Aerostar Asset Management FZC, For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE

a.k.a., the following two aliases: Star the EAR. (See §744.11 NUMBER], 12/12/20183.
Aviation Group; and Star Aviation of the EAR).
Services FZC. Sharjah Airport Inter-
national Free Zone (Saif Zone),
Sharjah, United Arab Emirates; and
P.O. Box 9300, A2-59, Saif Zone,
Sharjah, U.A.E.

Avia Trust, ak.a., the following one For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
alias: Avia Trust FZE. Warehouse G— the EAR. (See §744.11 NUMBER], 12/12/2013.
22 PO Box 54541, Dubai Airport of the EAR).

Free Zone Dubai, U.A.E.

Glasgow International Trading, a.k.a., For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
the following one alias: Glasgow the EAR. (See §744.11 NUMBER], 12/12/2013.
International General Trading LLC. of the EAR).

P.O. Box 6462, Dubai, U.A.E.; and
P.O. Box 42064, Dubai U.A.E.

Kadin Satco FZE, No. 28 Street 6, For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
Phase Springs 10, Emirates Hills, the EAR. (See §744.11 NUMBER], 12/12/2013.
Dubai, U.A.E. of the EAR).

Saeed Talebi, a.k.a., the following two For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
aliases: Al; and Allen Talebi. No. 28 the EAR. (See §744.11 NUMBER], 12/12/2013.
Street 6, Phase Springs 10, Emirates of the EAR).

Hills, Dubai, U.A.E., (See alternate
addresses under Canada and Iran).

Sawa Air Aviation FZCO, a.k.a., the fol- For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
lowing two aliases: Sawa Auviation; the EAR. (See §744.11 NUMBER], 12/12/2013.
and Sawa Air. P.O. Box 42707, Al of the EAR).

Sahel Bldg, Fish Round About,
Deira, Dubai, U.A.E. 254.

Thrust Aviation FZE, 17c-F3 PO Box For all items subject to Presumption of denial ...... 78 FR [INSERT FR PAGE
5406 Fujairah Free Zone, Fujairah the EAR. (See §744.11 NUMBER], 12/12/2013.
U.A.E.; and PO Box 5232 Fujairah of the EAR).

Free Zone, Fujairah U.A.E.; and Q4-
168 PO 8318 Sharjah Free Zone,
Sharjah, U.A.E.

Dated: November 21, 2013.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2013-28663 Filed 12—11-13; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[TD 9649]
RIN 1545-BI21

Section 3504 Agent Employment Tax
Liability

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to agents authorized

by the Secretary under section 3504 of
the Internal Revenue Code to perform
acts required of employers who are
home care service recipients. The final
regulations affect employers and their
designated agents who pay wages for
home care services, which are subject to
taxes under the Federal Unemployment
Tax Act. The final regulations also
modify the existing regulations under
section 3504 to be consistent with the
organizational structure of the Internal
Revenue Service (IRS), and to update
the citation to the Internal Revenue
Code of 1986.
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DATES: Effective Date: These regulations
are effective on December 12, 2013.

Applicability Date: For dates of
applicability, see § 31.3504—1(c) of these
regulations.

FOR FURTHER INFORMATION CONTACT:
Michelle R. Weigelt at (202) 622—-0047
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to 26 CFR part 31 under section 3504 of
the Internal Revenue Code (Code). On
January 13, 2010, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
137036-08, 75 FR 1735, 2010-6 I.R.B.
398) (the proposed regulations) in the
Federal Register under section 3504 of
the Code. The Treasury Department and
the IRS did not hold a public hearing
because there were no requests to speak
at a hearing. The Treasury Department
and the IRS received written and
electronic comments responding to the
proposed regulations. After
consideration of all the comments, the
proposed regulations are adopted as
amended by this Treasury decision. The
comments and revisions are discussed
in the preamble.

Explanation of Provisions

In case a fiduciary, agent, or other
person has the control, receipt, custody,
or disposal of, or pays the wages of an
employee or group of employees,
employed by one or more employers,
section 3504 of the Code authorizes the
Secretary of the Treasury to promulgate
regulations to authorize the person
(“agent”) to perform certain specified
acts required of employers. Under
section 3504, all provisions of law
(including penalties) applicable with
respect to employers are applicable to
the agent and remain applicable to the
employer. Accordingly, both the agent
and employer are liable for the
employment taxes and penalties
associated with the employer’s
employment tax obligations which the
agent is authorized to perform. Prior to
the amendments made by these final
regulations, § 31.3504—1 of the
Employment Tax Regulations provided
that the IRS may authorize an agent to
undertake the employment tax
obligations of an employer with respect
to income tax withholding and Federal
Insurance Contributions Act (FICA)
taxes. However, the employer was
required to continue to meet its
employment tax obligations with
respect to Federal Unemployment Tax
Act (FUTA) tax. Like the proposed
regulations, these final regulations

provide that the IRS may authorize an
agent to undertake the employment tax
obligations of an employer with respect
to FUTA tax in certain circumstances.

Summary of Comments and
Explanation of Revisions

A. Amendments to § 31.3504-1(a)

Under § 31.3504-1(a), an employer
may request that the IRS authorize an
agent under section 3504 to report, file,
and pay income tax withholding, tax
under the FICA, or tax under the
Railroad Retirement Tax Act (RRTA),
with respect to wages or compensation.
The proposed regulations under
§31.3504—1(a) proposed amendments to
the existing regulatory language
designed to update citations and be
consistent with the current
organizational structure of the IRS.

One commenter expressed concern
that deletion of the limiting language
“in respect of such acts” from these
regulations implied an agent could be
held liable for all of an employer’s
employment tax liabilities, regardless of
which acts the agent was authorized to
perform. Under section 3504, the agent
is only liable for acts the IRS has
authorized the agent to perform on
behalf of the employer. Thus, language
that limits the scope of the agent’s
liability has been reincorporated into
the final regulations.

Another commenter suggested that
the final regulations include a rule that
the agent is only liable for employment
taxes with respect to wages or
compensation paid by the agent on
behalf of the employer. Because section
3504 provides an agent may also be
authorized under section 3504 if the
person has the control, receipt, custody,
or disposal of the wages of an
employer’s employees, a rule that the
agent can only be held liable for
employment taxes with respect to those
wages paid by the agent would be more
narrow than the statute. Therefore, this
rule was not adopted in the final
regulations.

In addition to the change to proposed
§ 31.3504—1(a) made in response to
comments, these final regulations adopt
minor changes for clarity and
consistency.

B. Amendments Under § 31.3504-1(b)

The proposed regulations under
§ 31.3504—1(b) provide a special rule
that allows an employer who is a home
care service recipient to request that the
IRS authorize an agent to act with
respect to FUTA taxes imposed on
wages paid for home care services,
provided that the agent is authorized to
act for the home care service recipient

for income tax withholding and FICA
tax purposes. The proposed regulations
under § 31.3504—1(b) do not apply to an
agent that is authorized to report, file,
and pay income tax withholding or
FICA tax for an employer who is not a
home care service recipient, or for
wages paid for services other than home
care services.

Several commenters sought legal or
procedural explanations which were
beyond the scope of the proposed
regulations. Thus, those comments are
not addressed in these final regulations.
For example, these regulations do not
address comments seeking clarification
on the identity of the common law
employer if the home care service
recipient has a representative acting on
his or her behalf, the ability of an agent
to delegate its responsibility to a third-
party, the application of certain
exceptions to FICA and FUTA taxes, the
proper use of employer identification
numbers (EIN) in filing employment tax
returns, and the deposit requirements of
agents. However, Revenue Procedure
2013-39, which is being released
simultaneously with these final
regulations updates the procedures for
requesting that the IRS authorize a
person to act as agent under section
3504, and addresses filing, reporting,
and deposit rules for agents.

1. Certification of State Unemployment
Contributions

Section 3504 provides that all
provisions of law applicable to an
employer apply to the agent. Thus, an
agent authorized under the proposed
regulations for FUTA tax purposes
reports the state unemployment
contributions paid into a state
unemployment fund on behalf of a
home care service recipient as a credit
under section 3302 against the FUTA
tax reported on the agent’s aggregate
FUTA tax return. The IRS has
designated Form 940, Employer’s
Annual Federal Unemployment Tax
(FUTA) Return, as the return to file to
report FUTA tax. The credit can be
reported by the agent regardless of
whether the state unemployment
contributions are made under the name
and state identifying number of the
home care service recipient or of the
agent.

Several commenters expressed
concern that the IRS will be unable to
verify the state unemployment
contributions made on behalf of a home
care service recipient if such
contributions are reported on an
aggregate Form 940 FUTA tax return
using the agent’s name and EIN. The
commenters suggested that each home
care service recipient’s name and EIN be
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included on the aggregate return for
purposes of the annual certification
process.

Following the publication of the
proposed regulations, the IRS issued
Schedule R (Form 940), Allocation
Schedule for Aggregate Form 940 Filers,
for use beginning in tax year 2010.
Agents of home care service recipients
are required to use Schedule R (Form
940) to allocate the information reported
on the aggregate FUTA tax return, and
must separately list each home care
service recipient’s name and EIN on
Schedule R (Form 940). Because the
issuance of Schedule R (Form 940)
resolves the concerns raised by these
commenters, no changes were made to
the final regulations.

2. Domestic Service Employment Tax
Rules and Home Care Services

The proposed regulations define
home care services to include health
care and personal attendant care
services rendered in the home care
service recipient’s home or local
community. Several commenters
requested clarification of whether home
care services constitute domestic
services for employment tax purposes,
particularly when the services involve
travel outside the home.

The Code has special rules for
domestic services. These special rules
include provisions in section 3401(a)(3)
regarding the requirement to withhold
income tax; sections 3121(a)(7)(B),
3306(a)(3), and 3306(c)(2) regarding
minimum dollar thresholds for
imposition of FICA and FUTA taxes;
section 3121(b)(3)(B) regarding
exemption from FICA tax for certain
family employment relationships; and
section 3121(b)(21) regarding exemption
from FICA tax depending on the age of
the service provider. Whether any of
these rules apply in a given situation
depends on whether the services are
“domestic services”” and whether the
services are provided in the “private
home” of the employer. These terms are
explained in §§31.3121(a)(7)-1(a)(2),
31.3306(c)(2)-1, and 31.3401(a)-3 of the
regulations.

Generally, § 31.3121(a)(7)-1(a)(2)
provides that domestic services are
services of a household nature
performed by an employee in or about
a private home of the person by whom
the employee is employed. A private
home is a fixed place of abode of an
individual or family. Sections
31.3306(c)(2)-1 and 31.3401(a)-3
contain similar descriptions for FUTA
tax and income tax withholding
purposes, respectively.

The preamble to the proposed
regulations stated that services provided

outside the home care service
recipient’s private home may qualify as
home care services for purposes of these
regulations even if the services do not
qualify as domestic service in a private
home of the employer for purposes of
sections 3121(a)(7), 3306(c)(2), and
3401(a)(3).

One commenter requested a rule
deeming the special statutory rules for
domestic services as applying to all
home care services. The determination
of whether the statutory rules for
domestic services apply depends on
whether the services are domestic
services provided in the private home of
the employer as explained in the
regulations. Thus, a bright line rule that
home care services are domestic
services in all cases is beyond the scope
of these regulations, and the proposal
was not adopted.

However, we anticipate that there will
only be limited circumstances when
home care services would not be subject
to the domestic service rules and note
that the regulations on domestic service
described in this section, and other
public guidance currently available
address these comments. For example,
Revenue Ruling 56-109, 1956—1 CB 467,
provides that services performed by an
employee as a companion to a
convalescent employer, including
accompanying the convalescent on
trips, constitute domestic service in a
private home of the employer for
purposes of employment taxes.

Several commenters interpreted the
use of the phrase “home or local
community” in the definition of home
care services to impose geographical
restrictions. The phrase was intended to
indicate that despite the home-based
nature of health care and personal
attendant care services, home care
services may be provided outside of a
home, and was not intended to exclude
services qualifying for funds under the
government program based on the
location at which the services were
provided. Thus, home care services
under the regulations include any
services for which an individual
enrolled in a government program
described in the regulations would be
eligible to receive funds. Similar to how
Rev. Rul. 56—109 describes a situation
where services that are provided outside
the employer’s house nevertheless
constitute “domestic services in the
private home of the employer,” services
provided outside the home or local
community may constitute home care
services. Nevertheless, to avoid the
implication of a geographical limitation
on what services may qualify as home
care services, the phrase was removed

from the definition of home care
services in the final regulations.

Finally, one commenter interpreted
the definition of home care services to
include only services provided to
elderly individuals and individuals
with physical disabilities, and not to
include services provided to individuals
with intellectual and developmental
disabilities. The definition of home care
services in the proposed regulations are
not limited by the type of disability.
Rather, the definition of home care
services includes any services for which
an individual enrolled in a government
program described in the regulations
would be eligible to receive funds.
Therefore, no changes were made to the
final regulations with regard to the
definition of home care services to
address this comment.

3. Clarification Regarding Home Care
Service Recipients

The proposed regulations define
home care service recipient as any
individual who receives home care
services while enrolled, and for the
remainder of the calendar year after
ceasing to be enrolled, in a program
administered by a Federal, state, or local
government agency that provides
Federal, state, or local government
funds, to pay, in whole or in part, for
the home care services for that
individual. Several commenters
submitted questions regarding this
definition that did not require changes
to the regulations, but with respect to
which clarification is provided in this
preamble.

With regard to the Federal, state, or
local government programs which
provide funds for home care services,
the preamble to the proposed
regulations provides, “In all such
programs, intermediaries who are
engaged to assist beneficiaries to receive
and distribute funds on the
beneficiaries’ behalf are reviewed and
approved by a state or local government
agency.” Several commenters
interpreted this statement as inferring
coordination between the IRS and the
Centers for Medicare and Medicaid
Services (CMS) regarding qualifications
and contracting requirements for agents.
The statement was intended to highlight
the currently existing oversight of the
intermediaries that serve as agents in
these programs by CMS or other
Federal, state, and local government
agencies. There is no anticipated IRS
involvement in the way these agencies
administer these programs, including
selection and monitoring of the
intermediaries.

Application of the proposed
regulations requires that a home care
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service recipient be enrolled in a
program that provides Federal, state, or
local government funds to pay for home
care services, in whole or in part. One
commenter asked whether an individual
who pays for home care services from
his or her personal bank account or with
other non-government funds can be a
home care service recipient within the
meaning of the regulations. An
individual is not a home care service
recipient within the meaning of these
regulations if no government funds are
used to pay for any part of the home
care services performed for the
individual. However, an individual may
be a home care service recipient if the
cost of the home care services are
initially paid for with non-government
funds and such cost is reimbursed in
whole or in part with government funds
provided under the government
program.

Other commenters asked about
procedures an agent should follow
when an individual ceases to be a home
care service recipient. Under § 31.3504—
1(b)(3), a participant qualifies as a home
care service recipient until the end of
the calendar year in which the
participant ceases to be enrolled in the
government program; accordingly, the
agent may act as an agent with respect
to the home care service recipient’s
FUTA tax obligations for the entire
calendar year in which the participant
ceases to qualify as a home care service
recipient. Furthermore, the agent may
continue to act as an agent with respect
to the home care service recipient’s
FICA tax and income tax withholding
obligations pursuant to § 31.3504—1(a)
after a participant ceases to qualify as a
home care service recipient. Treasury
and the IRS do not believe a description
of any specific procedures is needed in
these regulations with regard to the
cessation of home care service recipient
status for FUTA tax purposes. However,
Revenue Procedure 2013-39, which is
being released simultaneously with
these final regulations updates the
procedures to request the IRS authorize
a person to act as agent under section
3504 and clarifies the rules for revoking
authorization.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in E.O.
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to this
regulation. Pursuant to the Regulatory
Flexibility Act (5 U.S.C. chapter 6), it is
hereby certified that these regulations

will not have a significant economic
impact on a substantial number of small
entities. The collection of information
contained in these regulations is a
voluntary written application from an
employer, signed by the employer and
the agent, requesting the IRS approve
the appointment of an agent to perform
the acts required of the employer. The
application contains information
generally available to taxpayers, such as
the name, address, and EIN of the
employer, and ultimately serves to
lessen taxpayer burden by allowing the
employer to have an agent fulfill certain
employment tax obligations.
Accordingly, a regulatory flexibility
analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the proposed regulations
preceding these regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business, and no
comments were received.

Drafting Information

The principal author of these final
regulations is Michelle R. Weigelt,
Office of Division Counsel/Associate
Chief Counsel (Tax Exempt and
Government Entities). However,
personnel from other offices of the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Reporting and
recordkeeping requirements, Railroad
retirement, Social security,
Unemployment compensation.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

m Paragraph 1. The authority citation
for part 31 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 31.3504—1 is revised to
read as follows:

§31.3504-1
application.
(a) In general. In the event wages as

defined in chapter 21 or 24 of the
Internal Revenue Code (Code), or
compensation as defined in chapter 22
of the Code, of an employee or group of
employees, employed by one or more
employers, is paid by a fiduciary, agent,

Designation of agent by

or other person (‘“‘agent”), or if that
agent has the control, receipt, custody,
or disposal of (collectively “pays”)
wages or compensation, the Internal
Revenue Service may, subject to the
terms and conditions as it deems
proper, authorize that agent to perform
the acts required of the employer or
employers under those provisions of the
Code and the regulations that apply, for
purposes of the taxes imposed by the
chapter or chapters, with respect to
wages or compensation paid by the
agent. If the agent is authorized by the
Internal Revenue Service to perform
such acts, all provisions of law
(including penalties) and of the
regulations applicable to an employer
with respect to such acts shall be
applicable to the agent. However, each
employer for whom the agent acts shall
remain subject to all provisions of law
(including penalties) and of the
regulations applicable to an employer
with respect to such acts. Any
application to authorize an agent to
perform such acts, signed by the agent
and the employer, shall be made on the
form prescribed by the Internal Revenue
Service and shall be filed with the
Internal Revenue Service as prescribed
in the instructions to the form and other
appblicable guidance.

(b) Special rule for home care service
recipients. (1) In general. In the event an
agent is authorized pursuant to
paragraph (a) of this section to perform
the acts required of an employer under
chapters 21 or 24 on behalf of one or
more home care service recipients, as
defined in paragraph (b)(3) of this
section, the Internal Revenue Service
may authorize that agent to perform the
acts as are required of employers for
purposes of the tax imposed by chapter
23 of the Code with respect to wages
paid by the agent for home care services,
as defined in paragraph (b)(2) of this
section, rendered to the home care
service recipient. If the agent is
authorized by the Internal Revenue
Service to perform such acts, all
provisions of law (including penalties)
and of the regulations applicable to an
employer in respect of such acts shall be
applicable to the agent. However, each
employer for whom the agent acts shall
remain subject to all provisions of law
(including penalties) and of the
regulations applicable to an employer
with respect to such acts.

(2) Home care services. For purposes
of this section, the term home care
services includes health care and
personal attendant care services
rendered to the home care service
recipient.

(3) Home care service recipient. For
purposes of this section, the term home
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care service recipient means any
individual who receives home care
services, as defined in paragraph (b)(2)
of this section, while enrolled, and for
the remainder of the calendar year after
ceasing to be enrolled, in a program
administered by a Federal, state, or local
government agency that provides
Federal, state, or local government
funds, to pay, in whole or in part, for
home care services for that individual.
(c) Effective/applicability dates. An
authorization under paragraph (a) in
effect prior to December 12, 2013
continues to be in effect after that date.
Paragraph (b) of this section applies to
wages paid on or after January 1, 2014.
However, pursuant to section 7805(b),
taxpayers may rely on paragraph (b) of
this section for all taxable years for
which a valid designation is in effect
under paragraph (a) of this section.

Beth Tucker,

Deputy Commissioner for Services and
Enforcement.

Approved: September 27, 2013.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2013—-29664 Filed 12—11-13; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2008-0574; EPA-HQ-
SFUND-2012-0069; EPA-HQ-SFUND-
2013-0196, 0197, 0198, 0201, 0202, 0203,
0204 and 0207; FRL-9903-89—-OSWER]

National Priorities List, Final Rule
No. 57

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants or
contaminants throughout the United
States. The National Priorities List
(“NPL”) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency (‘“‘the
EPA” or “the agency”) in determining
which sites warrant further
investigation. These further
investigations will allow the EPA to

assess the nature and extent of public
health and environmental risks
associated with the site and to
determine what CERCLA-financed
remedial action(s), if any, may be
appropriate. This rule adds nine sites to
the General Superfund section of the
NPL and changes the name of one NPL
site.

DATES: The effective date for this
amendment to the NCP is January 13,
2014.

ADDRESSES: Contact information for the
EPA Headquarters:

¢ Docket Coordinator, Headquarters;
U.S. Environmental Protection Agency;
CERCLA Docket Office; 1301
Constitution Avenue NW; William
Jefferson Clinton Building West, Room
3334, Washington, DC 20004, 202-566—
0276.

The contact information for the
Regional Dockets is as follows:

e Holly Inglis, Region 1 (CT, ME, MA,
NH, RI, VT), U.S. EPA, Superfund
Records and Information Center, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912; 617—918-1413.

o Ildefonso Acosta, Region 2 (N], NY,
PR, VI), U.S. EPA, 290 Broadway, New
York, NY 10007-1866; 212—637—4344.

e Lorie Baker (ASRC), Region 3 (DE,
DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3HS12, Philadelphia, PA 19103; 215—
814—-3355.

¢ Jennifer Wendel, Region 4 (AL, FL,
GA, KY, MS, NC, SC, TN), U.S. EPA, 61
Forsyth Street SW., Mailcode 9T25,
Atlanta, GA 30303; 404—562—8799.

¢ Todd Quesada, Region 5 (IL, IN, MI,
MN, OH, WI), U.S. EPA Superfund
Division Librarian/SFD Records
Manager SRC-7], Metcalfe Federal
Building, 77 West Jackson Boulevard,
Chicago, IL 60604; 312—886—4465.

e Brenda Cook, Region 6 (AR, LA,
NM, OK, TX), U.S. EPA, 1445 Ross
Avenue, Suite 1200, Mailcode 6SFTS,
Dallas, TX 75202—2733; 214—665—7436.

e Michelle Quick, Region 7 (IA, KS,
MO, NE), U.S. EPA, 11201 Renner Blvd.,
Mailcode SUPRERNB, Lenexa, KS
66219; 913—-551-7335.

e Sabrina Forrest, Region 8 (CO, MT,
ND, SD, UT, WY), U.S. EPA, 1595
Wynkoop Street, Mailcode 8EPR-B,
Denver, CO 80202—-1129; 303—-312-6484.

e Sharon Murray, Region 9 (AZ, CA,
HI, NV, AS, GU, MP), U.S. EPA, 75
Hawthorne Street, Mailcode SFD 6-1,
San Francisco, CA 94105; 415—-947—
4250.

e Ken Marcy, Region 10 (AK, ID, OR,
WA), U.S. EPA, 1200 6th Avenue,
Mailcode ECL-112, Seattle, WA 98101;
206—463-1349.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603-8852,

email: jeng.terry@epa.gov, Site
Assessment and Remedy Decisions
Branch, Assessment and Remediation
Division, Office of Superfund
Remediation and Technology
Innovation (Mailcode 5204P), U.S.
Environmental Protection Agency; 1200
Pennsylvania Avenue NW., Washington,
DC 20460; or the Superfund Hotline,
phone (800) 424-9346 or (703) 412—
9810 in the Washington, DC,
metropolitan area.
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I. Background
A. What are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened
releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”), Public
Law 99-499, 100 Stat. 1613 et seq.

B. What is the NCP?

To implement CERCLA, the EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”), 40 CFR Part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances, or
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the

public health or welfare. The EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action, for the purpose
of taking removal action.” “Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR Part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended. Section 105(a)(8)(B)
defines the NPL as a list of “releases”
and the highest priority “facilities”” and
requires that the NPL be revised at least
annually. The NPL is intended
primarily to guide the EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
of only limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Also, placing a site on the NPL does not
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by the EPA (the “General Superfund
Section”) and one of sites that are
owned or operated by other federal
agencies (the “Federal Facilities
Section”’). With respect to sites in the
Federal Facilities Section, these sites are
generally being addressed by other
federal agencies. Under Executive Order
12580 (52 FR 2923, January 29, 1987)
and CERCLA section 120, each federal
agency is responsible for carrying out
most response actions at facilities under
its own jurisdiction, custody or control,
although the EPA is responsible for
preparing a Hazard Ranking System
(“HRS”’) score and determining whether
the facility is placed on the NPL.

D. How are sites listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the HRS, which the EPA
promulgated as appendix A of the NCP
(40 CFR Part 300). The HRS serves as a
screening tool to evaluate the relative
potential of uncontrolled hazardous
substances, pollutants or contaminants
to pose a threat to human health or the
environment. On December 14, 1990 (55
FR 51532), the EPA promulgated
revisions to the HRS partly in response
to CERCLA section 105(c), added by
SARA. The revised HRS evaluates four
pathways: Ground water, surface water,
soil exposure and air. As a matter of
agency policy, those sites that score
28.50 or greater on the HRS are eligible
for the NPL. (2) Pursuant to 42 U.S.C.
9605(a)(8)(B), each state may designate
a single site as its top priority to be
listed on the NPL, without any HRS
score. This provision of CERCLA
requires that, to the extent practicable,
the NPL include one facility designated
by each state as the greatest danger to
public health, welfare or the
environment among known facilities in
the state. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2). (3) The third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

e The EPA determines that the release
poses a significant threat to public
health.

e The EPA anticipates that it will be
more cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

The EPA promulgated an original NPL
of 406 sites on September 8, 1983 (48 FR
40658) and generally has updated it at
least annually.

E. What happens to sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions’ are those
“consistent with a permanent remedy,
taken instead of or in addition to
removal actions. . . .”” 42 U.S.C.
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9601(24).) However, under 40 CFR
300.425(b)(2), placing a site on the NPL
“does not imply that monies will be
expended.” The EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. Does the NPL define the boundaries
of sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so. Indeed, the
precise nature and extent of the site are
typically not known at the time of
listing.

Although a CERCLA “facility” is
broadly defined to include any area
where a hazardous substance has “come
to be located” (CERCLA section 101(9)),
the listing process itself is not intended
to define or reflect the boundaries of
such facilities or releases. Of course,
HRS data (if the HRS is used to list a
site) upon which the NPL placement
was based will, to some extent, describe
the release(s) at issue. That is, the NPL
site would include all releases evaluated
as part of that HRS analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. However, the NPL site is not
necessarily coextensive with the
boundaries of the installation or plant,
and the boundaries of the installation or
plant are not necessarily the
“boundaries” of the site. Rather, the site
consists of all contaminated areas
within the area used to identify the site,
as well as any other location where that
contamination has come to be located,
or from where that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site, properly understood, is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site”). The “site”
is thus neither equal to, nor confined by,
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant. In

addition, the site name is merely used
to help identify the geographic location
of the contamination, and is not meant
to constitute any determination of
liability at a site. For example, the name
“Jones Co. plant site,” does not imply
that the Jones company is responsible
for the contamination located on the
plant site.

EPA regulations provide that the
Remedial Investigation (“RI”) “is a
process undertaken . . . to determine
the nature and extent of the problem
presented by the release” as more
information is developed on site
contamination, and which is generally
performed in an interactive fashion with
the Feasibility Study (“FS”) (40 CFR
300.5). During the RI/FS process, the
release may be found to be larger or
smaller than was originally thought, as
more is learned about the source(s) and
the migration of the contamination.
However, the HRS inquiry focuses on an
evaluation of the threat posed and
therefore the boundaries of the release
need not be exactly defined. Moreover,
it generally is impossible to discover the
full extent of where the contamination
“has come to be located” before all
necessary studies and remedial work are
completed at a site. Indeed, the known
boundaries of the contamination can be
expected to change over time. Thus, in
most cases, it may be impossible to
describe the boundaries of a release
with absolute certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.
Thus, if a party does not believe it is
liable for releases on discrete parcels of
property, it can submit supporting
information to the agency at any time
after it receives notice it is a potentially
responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How are sites removed from the NPL?

The EPA may delete sites from the
NPL where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that the EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May the EPA delete portions of sites
from the NPL as they are cleaned up?

In November 1995, the EPA initiated
a policy to delete portions of NPL sites
where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and made available for
productive use.

I. What is the Construction Completion
List (CCL)?

The EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) the EPA has determined
that the response action should be
limited to measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. For the most up-
to-date information on the CCL, see the
EPA’s Internet site at http://
www.epa.gov/superfund/cleanup/
ccl.htm

J. What is the sitewide ready for
anticipated use measure?

The Sitewide Ready for Anticipated
Use measure represents important
Superfund accomplishments and the
measure reflects the high priority the
EPA places on considering anticipated
future land use as part of the remedy
selection process. See Guidance for
Implementing the Sitewide Ready-for-
Reuse Measure, May 24, 2006, OSWER
9365.0—-36. This measure applies to final
and deleted sites where construction is
complete, all cleanup goals have been
achieved, and all institutional or other
controls are in place. The EPA has been
successful on many occasions in
carrying out remedial actions that
ensure protectiveness of human health
and the environment for current and
future land uses, in a manner that
allows contaminated properties to be
restored to environmental and economic
vitality. For further information, please
go to http://www.epa.gov/superfund/
programs/recycle/pdf/sitewide_a.pdf


http://www.epa.gov/superfund/programs/recycle/pdf/sitewide_a.pdf
http://www.epa.gov/superfund/programs/recycle/pdf/sitewide_a.pdf
http://www.epa.gov/superfund/cleanup/ccl.htm
http://www.epa.gov/superfund/cleanup/ccl.htm
http://www.epa.gov/superfund/cleanup/ccl.htm
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K. What is state/tribal correspondence
concerning NPL listing?

In order to maintain close
coordination with states and tribes in
the NPL listing decision process, the
EPA’s policy is to determine the
position of the states and tribes
regarding sites that the EPA is
considering for listing. This
consultation process is outlined in two
memoranda that can be found at the
following Web site: http://www.epa.gov/
superfund/sites/npl/hrsres/policy/
govlet.pdf The EPA is improving the
transparency of the process by which
state and tribal input is solicited. The
EPA will be using the Web and where
appropriate more structured state and
tribal correspondence that (1) explains

the concerns at the site and the EPA’s
rationale for proceeding; (2) requests an
explanation of how the state intends to
address the site if placement on the NPL
is not favored; and (3) emphasizes the
transparent nature of the process by
informing states that information on
their responses will be publicly
available.

A model letter and correspondence
from this point forward between the
EPA and states and tribes where
applicable, is available on the EPA’s
Web site at http://www.epa.gov/
superfund/sites/query/queryhtm/
nplstcor.htm

II. Availability of Information to the
Public

A. May I review the documents relevant
to this final rule?

Yes, documents relating to the
evaluation and scoring of the sites in
this final rule are contained in dockets
located both at the EPA Headquarters
and in the Regional offices.

An electronic version of the public
docket is available through
www.regulations.gov (see table below
for Docket Identification numbers).
Although not all Docket materials may
be available electronically, you may still
access any of the publicly available
Docket materials through the Docket
facilities identified below in section
IID.

DOCKET IDENTIFICATION NUMBERS BY SITE

Site name

City/county, state

Docket ID No.

Rockets, Fireworks, and Flares (RFF) (formerly

known as B.F. Goodrich).
Beck’s Lake
Garden City Ground Water Plume

Keystone Corridor Ground Water Contamination ...

Cristex Drum
Hemphill Road TCE
Collins & Aikman Plant (Former) ...
Jackpile-Paguate Uranium Mine ....
Wilcox Oil Company
Makah Reservation Warmhouse Beach Dump

Rialto, CA ..o
South Bend, IN
Garden City, IN ...
Indianapolis, IN
Oxford, NC
Gastonia, NC
Farmington, NH
Laguna Pueblo, NM ...
Creek County, OK
Neah Bay, WA

EPA-HQ-SFUND-2008-0574.

EPA-HQ-SFUND-2013-0196.
EPA-HQ-SFUND-2013-0197.
EPA-HQ-SFUND-2013-0198.
EPA-HQ-SFUND-2013-0201.
EPA-HQ-SFUND-2013-0202.
EPA-HQ-SFUND-2013-0203.
EPA-HQ-SFUND-2012-0069.
EPA-HQ-SFUND-2013-0204.
EPA-HQ-SFUND-2013-0207.

B. What documents are available for
review at the headquarters docket?

The Headquarters Docket for this rule
contains, for each site, the HRS score
sheets, the Documentation Record
describing the information used to
compute the score, pertinent
information regarding statutory
requirements or the EPA listing policies
that affect the site and a list of
documents referenced in the
Documentation Record. For sites that
received comments during the comment
period, the Headquarters Docket also
contains a Support Document that
includes the EPA’s responses to
comments.

C. What documents are available for
review at the regional dockets?

The Regional Dockets contain all the
information in the Headquarters Docket,
plus the actual reference documents

containing the data principally relied
upon by the EPA in calculating or
evaluating the HRS score for the sites
located in their Region. These reference
documents are available only in the
Regional Dockets. For sites that received
comments during the comment period,
the Regional Docket also contains a
Support Document that includes the
EPA’s responses to comments.

D. How do I access the documents?

You may view the documents, by
appointment only, after the publication
of this rule. The hours of operation for
the Headquarters Docket are from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding federal holidays.
Please contact the Regional Dockets for
hours. For addresses for the
Headquarters and Regional Dockets, see
ADDRESSES section in the beginning
portion of this preamble.

E. How may I obtain a current list of
NPL sites?

You may obtain a current list of NPL
sites via the Internet at http://
www.epa.gov/superfund/sites/npl/
index.htm or by contacting the
Superfund Docket (see contact
information in the beginning portion of
this notice).

II1. Contents of This Final Rule
A. Additions to the NPL

This final rule adds the following
nine sites to the General Superfund
Section of the NPL. All of the sites
included in this final rulemaking are
being added to the NPL based on HRS
scores of 28.50 or above. The sites are
presented in the table below:

General Superfund section:

State Site name City/county
7= = PSSP South Bend.
Garden City Ground Water Plume Garden City.
Keystone Corridor Ground Water Contamination ............ccccociviiiiiiiiiiiieicee e Indianapolis.
CrISTEX DIFUM ettt ettt b e bt s ae e et e esae e e b e e st e e sbeeereenane e Oxford.
Hemphill Road TCE Gastonia.
Collins & Aikman Plant (Former) Farmington.


http://www.epa.gov/superfund/sites/npl/hrsres/policy/govlet.pdf
http://www.epa.gov/superfund/sites/npl/hrsres/policy/govlet.pdf
http://www.epa.gov/superfund/sites/npl/hrsres/policy/govlet.pdf
http://www.epa.gov/superfund/sites/query/queryhtm/nplstcor.htm
http://www.epa.gov/superfund/sites/query/queryhtm/nplstcor.htm
http://www.epa.gov/superfund/sites/query/queryhtm/nplstcor.htm
http://www.epa.gov/superfund/sites/npl/index.htm
http://www.epa.gov/superfund/sites/npl/index.htm
http://www.epa.gov/superfund/sites/npl/index.htm
http://www.regulations.gov
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Site name

City/county

Jackpile-Paguate Uranium Mine
Wilcox Oil Company
Makah Reservation Warmhouse Beach Dump

Laguna Pueblo.
Creek County.
Neah Bay.

B. What did the EPA do with the public
comments it received?

The EPA reviewed all comments
received on the sites in this rule and
responded to all relevant comments.
This rule adds nine sites to the NPL, all
to the General Superfund Section.

Comments on two of the sites, Beck’s
Lake (South Bend, IN) and Jackpile-
Paguate Uranium Mine (Laguna Pueblo,
NM) are being addressed in response to
comment support documents available
in the public docket concurrently with
this rule. Two generic comments,
applicable to the Jackpile-Paguate
Uranium Mine and all other sites
proposed in March 2012, have been
previously addressed in the September
2012 NPL final rule preamble (77 FR
57495, September 18, 2012).

None of the other seven sites being
added to the NPL in this rule, which
were proposed May 24, 2013 (78 FR
31464), received comments relating to
the HRS score. Five sites received no
comments and are, therefore, being
added to the NPL. They are Collins &
Aikman Plant (Former) (Farmington,
NH), Cristex Drum (Oxford, NC),
Hemphill Road TCE (Gastonia, NC),
Keystone Corridor Ground Water
Contamination (Indianapolis, IN) and
Wilcox Oil Company (Creek County,
OK). Although one comment was
submitted to the Hemphill Road TCE
docket, it was directed at the Smurfit-
Stone Mill site, and will be addressed at
the time a final decision is made on that
site.

The Makah Reservation Warmhouse
Beach Dump (Neah Bay, WA) received
one comment which supported placing
the site on the NPL. In response, the
Makah Reservation Warmhouse Beach
Dump has been added to the NPL.
Listing makes a site eligible for remedial
action funding under CERCLA. The site
will be further investigated during the
remedial investigation/feasibility study
(RI/FS) phase of the Superfund process
to determine what response, if any, is
appropriate to ensure protection of
public health and the environment.

The Garden City Ground Water Plume
(Garden City, IN) received one
comment. The comment stated that
tribal governments should be required
to allow access to all records to any
American taxpayer who requested it.
The comment must have been directed
to the wrong docket, since the Garden

City Ground Water Plume has no tribal
involvement. If the comment was
directed to the Makah Reservation
Warmhouse Beach Dump, as opposed to
some other regulatory docket, EPA’s
response is that this issue is unrelated
to listing and thus has no bearing on
EPA’s decision to list the site.

C. Site Name Change

The EPA is changing the name of the
B.F. Goodrich site in Rialto, California
to Rockets, Fireworks, and Flares (RFF).
This site was added to the NPL on
September 23, 2009 (74 FR 48412). This
name change was proposed on May 24,
2013 (78 FR 31464) (docket number
EPA-HQ-SFUND-2008-0574). In
response to a request by a Settling Work
Party to change the site name, EPA had
proposed changing the name to Locust
Ave. The City of Rialto submitted
comments in opposition to the new
proposed name. The comments stated
that the proposed name would
stigmatize the local community and
confuse the general public about the
nature of the contamination. The
comments included a unanimous
resolution passed by the City Council
and signed by the Mayor reflecting the
community’s unequivocal disapproval
of the new proposed site name.

In response, the new site name has
been revised to Rockets, Fireworks, and
Flares (RFF). Since the primary purpose
of an NPL listing is to inform the public
that the EPA has determined that the
site warrants further investigation, the
EPA attempts to select the name that
clearly informs the public but, when
possible, does not offend local
sensitivities. With the limited purpose
of the NPL, as stated in RSR Corp. v.
EPA, 102 F.3d 1266 (D.C. Cir. 1997),
when naming a site, EPA may choose a
name that reflects ““the location or
nature of the problems at a site and that
are readily and easily associated with
the site by the general public.” The new
name informs the public of activities
that are believed to have contributed to
contamination at the site.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What is Executive Order 128667

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the agency

must determine whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities or
the principles set forth in the Executive
Order.

2. Is this final rule subject to Executive
Order 12866 review?

No. The listing of sites on the NPL
does not impose any obligations on any
entities. The listing does not set
standards or a regulatory regime and
imposes no liability or costs. Any
liability under CERCLA exists
irrespective of whether a site is listed.
It has been determined that this action
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

1. What is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for the EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR Part 9.
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2. Does the Paperwork Reduction Act
apply to this final rule?

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. the EPA has
determined that the PRA does not apply
because this rule does not contain any
information collection requirements that
require approval of the OMB.

Burden means the total time, effort or
financial resources expended by persons
to generate, maintain, retain or disclose
or provide information to or for a federal
agency. This includes the time needed
to review instructions; develop, acquire,
install and utilize technology and
systems for the purposes of collecting,
validating and verifying information,
processing and maintaining information
and disclosing and providing
information; adjust the existing ways to
comply with any previously applicable
instructions and requirements; train
personnel to be able to respond to a
collection of information; search data
sources; complete and review the
collection of information; and transmit
or otherwise disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR Part 9.

C. Regulatory Flexibility Act

1. What is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

2. How has the EPA complied with the
Regulatory Flexibility Act?

This rule listing sites on the NPL does
not impose any obligations on any
group, including small entities. This
rule also does not establish standards or
requirements that any small entity must
meet, and imposes no direct costs on
any small entity. Whether an entity,
small or otherwise, is liable for response
costs for a release of hazardous
substances depends on whether that
entity is liable under CERCLA 107(a).
Any such liability exists regardless of
whether the site is listed on the NPL
through this rulemaking. Thus, this rule
does not impose any requirements on
any small entities. For the foregoing
reasons, I certify that this rule will not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act

1. What is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “federal mandates’” that may
result in expenditures by state, local and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year. Before the EPA
promulgates a rule where a written
statement is needed, section 205 of the
UMRA generally requires the EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows the EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before the EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in

the development of the EPA regulatory
proposals with significant federal
intergovernmental mandates and
informing, educating and advising small
governments on compliance with the
regulatory requirements.

2. Does UMRA apply to this final rule?

This final rule does not contain a
federal mandate that may result in
expenditures of $100 million or more
for state, local and tribal governments,
in the aggregate, or the private sector in
any one year. Listing a site on the NPL
does not itself impose any costs. Listing
does not mean that the EPA necessarily
will undertake remedial action. Nor
does listing require any action by a
private party or determine liability for
response costs. Costs that arise out of
site responses result from site-specific
decisions regarding what actions to take,
not directly from the act of placing a site
on the NPL. Thus, this rule is not
subject to the requirements of section
202 and 205 of UMRA.

This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. As is
mentioned above, site listing does not
impose any costs and would not require
any action of a small government.

E. Executive Order 13132: Federalism
1. What is Executive Order 131327

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires the EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have ‘“‘substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

2. Does Executive Order 13132 apply to
this final rule?

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it does
not contain any requirements applicable
to states or other levels of government.
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Thus, the requirements of the Executive
Order do not apply to this final rule.
The EPA believes, however, that this
final rule may be of significant interest
to state governments. In the spirit of
Executive Order 13132, and consistent
with the EPA policy to promote
communications between the EPA and
state and local governments, the EPA
therefore consulted with state officials
and/or representatives of state
governments early in the process of
developing the rule to permit them to
have meaningful and timely input into
its development. All sites included in
this final rule were referred to the EPA
by states for listing. For all sites in this
rule, the EPA received letters of support
either from the governor or a state
official who was delegated the authority
by the governor to speak on their behalf
regarding NPL listing decisions.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What is Executive Order 131757

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 6, 2000), requires the
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” are defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the federal
government and Indian tribes.”

2. Does Executive Order 13175 apply to
this final rule?

This final rule does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). Listing a site on the NPL does not
impose any costs on a tribe or require
a tribe to take remedial action. Thus,
Executive Order 13175 does not apply
to this final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What is Executive Order 130457

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an

environmental health or safety risk that
the EPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the agency.

2. Does Executive Order 13045 apply to
this final rule?

This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by Executive Order 12866, and because
the agency does not have reason to
believe the environmental health or
safety risks addressed by this section
present a disproportionate risk to
children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

1. What is Executive Order 132117

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use” (66 FR 28355, May
22, 2001), requires federal agencies to
prepare a ‘“‘Statement of Energy Effects”
when undertaking certain regulatory
actions. A Statement of Energy Effects
describes the adverse effects of a
“significant energy action’ on energy
supply, distribution, and use,
reasonable alternatives to the action and
the expected effects of the alternatives
on energy supply, distribution, and use.

2. Does Executive Order 13211 apply to
this final rule?

This action is not a “significant
energy action” as defined in Executive
Order 13211, because it is not likely to
have a significant adverse effect on the
supply, distribution or use of energy.
Further, the agency has concluded that
this final rule is not likely to have any
adverse energy impacts because adding
a site to the NPL does not require an
entity to conduct any action that would
require energy use, let alone that which
would significantly affect energy
supply, distribution or usage. Thus,
Executive Order 13211 does not apply
to this action.

I. National Technology Transfer and
Advancement Act

1. What is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—

113, section 12(d) (15 U.S.C. 272 note),
directs the EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
the EPA to provide Congress, through
OMB, explanations when the agency
decides not to use available and
applicable voluntary consensus
standards.

2. Does the National Technology
Transfer and Advancement Act apply to
this final rule?

No. This rulemaking does not involve
technical standards. Therefore, the EPA
did not consider the use of any
voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

1. What is Executive Order 128987

Executive Order (EO) 12898 (59 FR
7629, Feb. 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies and activities on minority
populations and low-income
populations in the United States.

2. Does Executive Order 12898 apply to
this final rule?

The EPA has determined that this
final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. As this rule does not
impose any enforceable duty upon state,
tribal or local governments, this rule
will neither increase nor decrease
environmental protection.

K. Congressional Review Act

1. Has the EPA submitted this rule to
Congress and the Government
Accountability Office?

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
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Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA has
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A “‘major rule”” cannot take
effect until 60 days after it is published
in the Federal Register. This rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

2. Could the effective date of this final
rule change?

Provisions of the Congressional
Review Act (CRA) or section 305 of
CERCLA may alter the effective date of
this regulation.

The EPA has submitted a report under
the CRA for this rule. The rule will take
effect, as provided by law, within 30
days of publication of this document,
since it is not a major rule. NPL listing
is not a major rule because, by itself,
imposes no monetary costs on any
person. It establishes no enforceable
duties, does not establish that the EPA
necessarily will undertake remedial
action, nor does it require any action by
any party or determine liability for site
response costs. Costs that arise out of
site responses result from site-by-site

decisions about what actions to take, not
directly from the act of listing itself.
Section 801(a)(3) provides for a delay in
the effective date of major rules after
this report is submitted.

3. What could cause a change in the
effective date of this rule?

Under 5 U.S.C. 801(b)(1), a rule shall
not take effect, or continue in effect, if
Congress enacts (and the President
signs) a joint resolution of disapproval,
described under section 802.

Another statutory provision that may
affect this rule is CERCLA section 305,
which provides for a legislative veto of
regulations promulgated under
CERCLA. Although INS v. Chadha, 462
U.S. 919,103 S. Ct. 2764 (1983), and Bd.
of Regents of the University of
Washington v. EPA, 86 F.3d 1214,1222
(D.C. Cir. 1996), cast the validity of the
legislative veto into question, the EPA
has transmitted a copy of this regulation
to the Secretary of the Senate and the
Clerk of the House of Representatives.

If action by Congress under either the
CRA or CERCLA section 305 calls the
effective date of this regulation into
question, the EPA will publish a
document of clarification in the Federal
Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping

TABLE 1—GENERAL SUPERFUND SECTION

requirements, Superfund, Water
pollution control, Water supply.

Dated: November 27, 2013.
Mathy Stanislaus,
Assistant Administrator, Office of Solid Waste
and Emergency Response.

40 CFR Part 300 is amended as
follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300

is amended by:

m a. Revising the site name entry located
in Rialto, California that currently
reads” B.F. Goodrich” to read “Rockets,
Fireworks, and Flares (RFF).”’; and

m b. Adding entries for “Beck’s Lake,
Garden City Ground Water Plume,
Keystone Corridor Ground Water
Contamination, Cristex Drum, Hemphill
Road TCE, Collins & Aikman Plant
(Former), Jackpile-Paguate Uranium
Mine, Wilcox Oil Company, and Makah
Reservation Warmhouse Beach Dump”’
in alphabetical order by state;

The revisions and additions read as
follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes @)
CA * ........... Rockets, Fi:eworks, and Flares (*RFF) ........................ * * ..................... Rialt; '
IN * ........... Beck’s Lake* ............................... * ................................. * * ..................... Sout; Bend *
IN * ........... Garden Cit; Ground Water Plum*e .............................. * * ..................... Gard*en City *
IN * ........... Keystone C:)rridor Ground Watel*' Contamination ....... * * ..................... India*napolis *
NC * ........... Cristex Dru:n ............................. * ................................. * * ..................... Oxfo*rd *
NC * ........... Hemphill R;ad TCE .o * ................................. * * ..................... Gast;nia *
NH * ........... Collins & Ai*kman Plant (Former)* ................................ * * ..................... Farm*ington '
NM * ........... Jackpile-Pa;uate Uranium Mine* ................................. * * ..................... Lagu*na Pueblo *
OK * ........... Wilcox Oil C*)ompany .................. * ................................. * * ..................... CreeL County *
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TABLE 1—GENERAL SUPERFUND SECTION—Continued
State Site name City/county Notes @)
WA Makah Reservation Warmhouse Beach DUMP .........c.cociiiiiiiiiiiciiiece e Neah Bay

@ = Based on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be greater

than or equal to 28.50).

S = State top priority (included among the 100 top priority sites regardless of score).

P = Sites with partial deletion(s).

* * * * *

[FR Doc. 2013-29350 Filed 12-11-13; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 302-7

[FTR Amendment 2013-03; FTR Case
2013-301; Docket No. 2013-0011,
Sequence No. 1]

RIN 3090-AJ40

Federal Travel Regulation (FTR);
Relocation Allowances; Commuted
Rate

AGENCY: Office of Governmentwide
Policy (OGP), U.S. General Services
Administration (GSA).

ACTION: Final rule.

SUMMARY: The GSA, OGP, is providing
a workable commuted rate to be used by
agencies in determining a benchmark
for payment on the transportation of
household goods and temporary storage
under a “do it yourself” move cost
scenario. This final rule will meet the
requirements set forth in the U.S. Code
for Relocation Expenses.

DATES: Effective: This final rule is
effective December 12, 2013.

FOR FURTHER INFORMATION CONTACT:
Contact the U.S. General Services
Administration, Regulatory Secretariat
Division (MVCB), 1800 F Street NW.,
2nd Floor Washington, DC 20405-0001,
202-501-4755, for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Ed Davis, Office of
Governmentwide Policy (MA), at 202—
208-7639 or email at ed.davis@gsa.gov.
Please cite FTR Amendment 2013-03,
FTR case 2013-301.

SUPPLEMENTARY INFORMATION:

A. Background

5 U.S.C. 5724(c) requires that GSA
maintain a commuted rate incorporating
all aspects of household goods shipping
that is based on a per 100 pound rate

fixed by zones. The GSA OGP is issuing
a new commuted rate chart to meet the
requirements of this law.

The U.S. Department of
Transportation’s Surface Transportation
Board (STB) ruled that the American
Moving and Storage Association
(AMSA) could no longer provide a
standard tariff for HouseHold Goods
(HHG) shipments. The effective date for
this ruling was January 1, 2008. Prior to
January 1, 2008, the AMSA 415-G tariff
was treated by Federal agencies as the
commuted rate; that is, when a Federal
employee moved his/her own
household goods or hired his/her own
mover, the AMSA tariff was used by the
agency as a benchmark, to help
determine whether the agency should
reimburse the full amount the employee
vouchered for. Agencies are still
required to do this in accordance with
the regulations at Federal Management
Regulation (FMR) section 102—-117.225
and Federal Travel Regulation (FTR)
section 302—7, subpart B. Both of these
regulations were made obsolete by the
STB ruling.

Since both the FMR and FTR address
the commuted rate, GSA is concurrently
publishing an FMR Bulletin and an FTR
Bulletin on this issue.

B. Changes to the Current FTR

This final rule—

e Revises section 302—7.101 to direct
the reader to the GSA Web site to
calculate commuted rate shipments.

e Revises section 302-7.102 to direct
the reader to use the tariffs filed with
GSA travel management centers.

e Adds new section 302—7.110 to
direct the reader to the GSA Web site to
calculate commuted rate shipments.

C. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and

equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under Section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

D. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment as per the
exemption specified in 5 U.S.C.
553(a)(2); therefore, the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
does not apply. However, this final rule
is being published to provide
transparency in the promulgation of
Federal policies.

E. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
Federal Travel Regulation do not
impose recordkeeping or information
collection requirements, or the
collection of information from offerors,
contractors, or members of the public
that require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

F. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Part 302-7

Government employees,
Transportation and storage of property,
Travel and transportation expenses.

Dated: November 25, 2013.

Dan Tangherlini,
Administrator of General Services.

For the reasons set forth in the
preamble, under 5 U.S.C. 5738, 5 U.S.C.
5724(c) and 20 U.S.C. 905(a), GSA is
amending 41 CFR part 302-7 as follows:
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PART 302-7—TRANSPORTATION AND SUMMARY: GSA is amending the Federal

TEMPORARY STORAGE OF
HOUSEHOLD GOODS,
PROFESSIONAL BOOKS, PAPERS,
AND EQUIPMENT, (PBP&E) AND
BAGGAGE ALLOWANCE

m 1. The authority citation for 41 CFR
part 302—7 continues to read as follows:

Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);
E.O. 11609, as amended, 3 CFR, 1971-1973
Comp., p. 586.

m 2. Revise the part heading to read as
set forth above.

§302-7.100 [Amended]

m 3. Amend § 302—7.100 in the fourth
sentence, by removing the words
“Household Goods Carriers’ Mileage
Guide (issued by the Household Goods
Carriers’ Bureau, 1611 Duke Street,
Alexandria, VA 22314-3482)".

m 4. Revise § 302—7.101 to read as
follows:

§302-7.101 Where can the commuted rate
schedules for the transportation of HHG
and temporary storage be found?

The commuted rate table is published
at www.gsa.gov/relocationpolicy.

§302-7.102 [Amended]

m 5. Amend § 302—7.102 by removing
“the Household Goods Carriers’
Standard Mileage Guide, or a standard
road atlas issued by The Household
Goods Carrier’s Bureau,” and adding
“you may use the tariffs filed with GSA
travel management centers” in its place.
m 6. Revise § 302—7.110 toread as
follows:

§302-7.110
limit?

Yes, reimbursement must not exceed
the limits in the commuted rate table
published by GSA and found at
www.gsa.gov/relocationpolicy.

[FR Doc. 2013—29209 Filed 12-11—13; 8:45 am]
BILLING CODE 6820-14-P

Is there a reimbursement

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-117

[FMR Change 2013-02; FMR Case 2013—
102-2; Docket No. 2013-0013; Sequence
No. 1]

RIN 3090-AJ38

Federal Management Regulation
(FMR); Shipping Household Goods

AGENCY: Office of Governmentwide
Policy (OGP), U.S. General Services
Administration (GSA).

ACTION: Final rule.

Management Regulation (FMR) to
update information on the commuted
rate schedule and correct a Web site
address. Commuted rate and actual
expense are two authorized methods of
transporting and paying for the
movement of Household Goods (HHG),
Professional Books, Paper and
Equipment, and temporary storage. This
final rule addresses changes only to the
commuted rate method. Using the
commuted rate method, the individual
assumes responsibility for shipment and
payment. The commuted rate schedule
establishes the reimbursement rate.
DATES: Effective Date: December 12,
2013.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Lee
Gregory, Office of Governmentwide
Policy, at 202-501-1533 or by email at
lee.gregory@gsa.gov. Please cite FMR
Case 2013-102-2. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat (MVCB), 1800 F Street NW.,
Washington, DC 20405, 202-501-4755.
SUPPLEMENTARY INFORMATION:

A. Background

A commuted rate in household goods
shipping means the reimbursement rate
the Federal employee receives for
moving his/her own HHG or hiring his/
her own mover within the Continental
United States excluding Alaska and
Hawaii.

The U.S. Department of
Transportation’s Surface Transportation
Board (STB), in decision STB Ex Parte
656, effective January 1, 2008,
terminated approval of all outstanding
motor carrier bureau agreements under
49 U.S.C. 13703(c) and the agreements
with the National Classification
Committee (NCC). Therefore, effective
January 1, 2008, the American Moving
and Storage Association (AMSA) could
no longer provide a standard tariff for
HHG shipments. Until the STB ruling,
executive agencies used the AMSA
standard tariff for HHG shipments for
commuted rate purposes. This standard
tariff was used by agencies as the
benchmark to help determine whether
the agency should reimburse the full
amount of the employee’s voucher.

Agencies currently use the commuted
rate based on the AMSA tariff in
accordance with the regulations in the
Federal Management Regulation (FMR)
part 102—117, subpart G (41 CFR 102—
117.220 through 102-117.245) and FTR
part 302-7, subpart B (41 CFR part 302—
7, subpart B). Since both the FMR and
FTR address the commuted rate, GSA is
concurrently publishing bulletins and

amendments for the FMR and the FTR
on this issue.

B. Changes to the Current FMR

This final rule amends FMR section
102-117.225 by:

1. Eliminating the reference to the
AMSA; and

2. Updating the Web site address for
the current GSA commuted rate
schedule.

C. Executive Order 12866 and Executive
Order 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives, and if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action, and therefore, will not
be subject to review under Section 6(b)
of E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
final rule is not a major rule under 5
U.S.C. 804.

D. Regulatory Flexibility Act

These revisions are minor, and this
final rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq. This final rule
is also exempt from the Administrative
Procedure Act per 5 U.S.C. 553(a)(2)
because it applies to agency
management or personnel.

E. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
Federal Management Regulation do not
impose recordkeeping or information
collection requirements, or the
collection of information from offerors,
contractors, or members of the public
that require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

F. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates to agency
management or personnel.

List of Subjects in 41 CFR Part 102-117

Cargo, Commuted rate, Freight,
Household goods, Transportation,
Travel.
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Dated: June 7, 2013.
Dan Tangherlini,
Acting Administrator of General Services.

For the reasons set forth in the
preamble, GSA amends 41 CFR part
102-117 as set forth below:

PART 102-117—TRANSPORTATION
MANAGEMENT

m 1. The authority citation for part 102—
117 is revised to read as follows:

Authority: 31 U.S.C. 3726; 40 U.S.C.
121(c); 40 U.S.C. 501, et seq.; 46 U.S.C.
55305; 49 U.S.C. 40118.

m 2. Amend § 102-117.225 by—
m a. Removing the last sentence in
paragraph (b);
m b. Revising paragraph (c); and
m c. Removing paragraph (d).
The revised text reads as follows:

§102-117.225 What is the difference
between a contract or a rate tender and a
commuted rate system?

* * * * *

(c) Rate table information and the
commuted rate schedule can be found at
www.gsa.gov/relocationpolicy or the
appropriate office designated in your
agency.

[FR Doc. 2013-29212 Filed 12-11-13; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2013-0002; Internal
Agency Docket No. FEMA-8313]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a

subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR Part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction

or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA'’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.


http://www.fema.gov/fema/csb.shtm
http://www.fema.gov/fema/csb.shtm
http://www.gsa.gov/relocationpolicy
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List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR Part 64 is
amended as follows:

PART 64—[AMENDED]

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

c » p e » Date certain fed-
: ommunit Effective date authorization/cancellation o urrent effective | eral assistance
State and location No. i sale of flood insurance in community map date no longer avail-
able in SFHAs
Region Il
Pennsylvania: Allegheny, Township of, 422529 | August 5, 1981, Emerg; September 10, | Jan. 16, 2014 ... | Jan. 16, 2014.
Venango County. 1984, Reg; January 16, 2014, Susp.
Canal, Township of, Venango County 422108 | May 9, 1979, Emerg; February 6, 1991, | ...... do™ it Do.
Reg; January 16, 2014, Susp.
Clinton, Township of, Venango County 422531 | February 18, 1976, Emerg; September 10, | ...... (o [o IR Do.
1984, Reg; January 16, 2014, Susp.
Clintonville, Borough of, Venango 422532 | December 17, 1976, Emerg; September | ...... {0 [o TR Do.
County. 10, 1984, Reg; January 16, 2014, Susp.
Cooperstown, Borough of, Venango 420835 | July 7, 1975, Emerg; February 6, 1991, | ...... (o [o IR Do.
County. Reg; January 16, 2014, Susp.
Cornplanter, Township of, Venango 422533 | July 7, 1975, Emerg; May 19, 1987, Reg; | ...... (o [o IR Do.
County. January 16, 2014, Susp.
Emlenton, Borough of, Venango Coun- 422107 | July 23, 1975, Emerg; June 30, 1976, Reg; | ...... do . Do.
ty. January 16, 2014, Susp.
Franklin, City of, Venango County ....... 420836 | April 19, 1973, Emerg; September 29, | ...... {0 [o TR Do.
1978, Reg; January 16, 2014, Susp.
French Creek, Township of, Venango 422110 | February 17, 1977, Emerg; May 19, 1987, | ...... [o [o R Do.
County. Reg; January 16, 2014, Susp.
Irwin, Township of, Venango County ... 422534 | N/A, Emerg; April 29, 2009, Reg; January | ...... do .o Do.
16, 2014, Susp.
Jackson, Township of, Venango Coun- 422535 | March 8, 1977, Emerg; August 19, 1991, | ... do . Do.
ty. Reg; January 16, 2014, Susp.
Mineral, Township of, Venango County 422536 | May 9, 1979, Emerg; January 1, 1987, | ...... do s Do.
Reg; January 16, 2014, Susp.
Oakland, Township of, Venango Coun- 422111 | February 28, 1977, Emerg; February 1, | ...... (o [o IR Do.
ty. 1987, Reg; January 16, 2014, Susp.
Oil City, City of, Venango County ........ 420837 | August 18, 1972, Emerg; July 5, 1977, | ...... do e, Do.
Reg; January 16, 2014, Susp.
Oil Creek, Township of, Venango 422537 | March 17, 1976, Emerg. October 1, 1986, | ...... do . Do.
County. Reg; January 16, 2014, Susp.
Pinegrove, Township of Venango 422538 | January 14, 1980, Emerg; September 10, | ...... do e Do.
County. 1984, Reg; January 16, 2014, Susp.
Plum, Township of, Venango County ... 422539 | March 1, 1977, Emerg; September 10, | ...... [o [o R Do.
1984, Reg; January 16, 2014, Susp.
Polk, Borough of, Venango County ...... 420838 | July 10, 1975, Emerg; January 1, 1987, | ..... do ..o Do.
Reg; January 16, 2014, Susp.
President, Township of, Venango 422112 | July 7, 1975, Emerg; February 6, 1991, | ..... do . Do.
County. Reg; January 16, 2014, Susp.
Richland, Township of, Venango Coun- 422540 | February 24, 1977, Emerg; September 10, | ...... (o [o TR Do.
ty. 1984, Reg; January 16, 2014, Susp.
Rockland, Township of, Venango 422113 | March 3, 1977, Emerg; October 16, 1990, | ...... [o [o R Do.
County. Reg; January 16, 2014, Susp.
Rouseville, Borough of, Venango 420839 | July 11, 1975, Emerg; May 19, 1987, Reg; | ...... (o [o IR Do.
County. January 16, 2014, Susp.
Sandycreek, Township of, Venango 422541 | June 23, 1975, Emerg; October 16, 1990, | ...... (o [o IR Do.
County. Reg; January 16, 2014, Susp.
Scrubgrass, Township of, Venango 422542 | February 24, 1977, Emerg; August 5, 1991, | ...... do s Do.
County. Reg; January 16, 2014, Susp.
Sugarcreek, Borough of, Venango 420840 | July 7, 1975, Emerg; May 19, 1987, Reg; | ...... [o [o R Do.
County. January 16, 2014, Susp.
Utica, Borough of, Venango County .... 420841 | February 10, 1977, Emerg; March 4, 1991, | ...... do .o Do.
Reg; January 16, 2014, Susp.
Victory, Township of, Venango County 422543 | February 17, 1977, Emerg; September 24, | ...... do i Do.
1984, Reg; January 16, 2014, Susp.
Region IV
Alabama:
Brookwood, Town of, Tuscaloosa 010431 | N/A, Emerg; October 21, 2008, Reg; Janu- | ...... do . Do.
County. ary 16, 2014, Susp.
Coaling, Town of, Tuscaloosa County 010480 | N/A, Emerg; July 8, 2008, Reg; January | ...... do i Do.
16, 2014, Susp.
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Date certain fed-

: Communit Effective date authorization/cancellation of | Current effective | eral assistance
State and location No. Y sale of flood insurance in community map date no longer avail-
able in SFHAs
Coker, Town of, Tuscaloosa County ... 010481 | N/A, Emerg; August 14, 2008, Reg; Janu- | ...... do . Do.
ary 16, 2014, Susp.
Lake View, Town of, Jefferson and 010483 | N/A, Emerg; May 8, 2008, Reg; January | ...... do . Do.
Tuscaloosa Counties. 16, 2014, Susp.
Moundville, Town of, Hale and Tusca- 010096 | October 11, 1974, Emerg; July 18, 1985, | ...... (o [o TR Do.
loosa Counties. Reg; January 16, 2014, Susp.
Northport, City of, Tuscaloosa County 010202 | June 13, 1973, Emerg; September 5, 1979, | ...... (o [o IR Do.
Reg; January 16, 2014, Susp.
Tuscaloosa, City of, Tuscaloosa Coun- 010203 | April 5, 1973, Emerg; February 1, 1979, | ..... do . Do.
ty. Reg; January 16, 2014, Susp.
Tuscaloosa County, Unincorporated 010201 | N/A, Emerg; August 7, 2001, Reg; January | ...... do . Do.
Areas. 16, 2014, Susp.
Vance, Town of, Bibb and Tuscaloosa 010428 | N/A, Emerg; June 26, 2006, Reg; January | ...... do . Do.
Counties. 16, 2014, Susp.
Woodstock, Town of, Bibb and Tusca- 015013 | N/A, Emerg; January 30, 2008, Reg; Janu- | ...... do . Do.
loosa Counties. ary 16, 2014, Susp.
South Carolina: Bowman, Town of, 450161 | June 27, 1975, Emerg; July 16, 1980, Reg; | ...... do . Do.
Orangeburg County. January 16, 2014, Susp.
Holly Hill, Town of, Orangeburg County 450163 | August 19, 1976, Emerg; July 2, 1980, | ...... (o [o JURIRIN Do.
Reg; January 16, 2014, Susp.
Norway, Town of, Orangeburg County 450213 | November 11, 1975, Emerg; May 27, 1977, | ...... do . Do.
Reg; January 16, 2014, Susp.
Orangeburg, City of, Orangeburg 450164 | February 28, 1975, Emerg; July 16, 1980, | ...... do . Do.
County. Reg; January 16, 2014, Susp.
Orangeburg County, Unincorporated 450160 | November 26, 1976, Emerg; December 16, | ...... (o [o IR Do
Areas. 1980, Reg; January 16, 2014, Susp.
Region V
Indiana:
Brookville, Town of, Franklin County ... 180069 | March 13, 1975, Emerg; November 15, | ...... (o [o IR Do.
1984, Reg; January 16, 2014, Susp.
Cedar Grove, Town of, Franklin Coun- 180304 | November 22, 1975, Emerg; August 5, | ...... do e Do.
ty. 1986, Reg; January 16, 2014, Susp.
Laurel, Town of, Franklin County ......... 180306 | May 27, 1975, Emerg; September 1, 1988, | ...... (o [o TR Do.
Reg; January 16, 2014, Susp.
Region Vi
Kansas:
Miami County, Unincorporated Areas .. 200220 | November 6, 1995, Emerg; December 1, | ...... do e, Do.
2006, Reg; January 16, 2014, Susp.
Osawatomie, City of, Miami County ..... 200223 | June 13, 1974, Emerg; September 19, | ...... o [o TR Do.
1984, Reg; January 16, 2014, Susp.
Region VI
Wyoming:
Dayton, Town of, Sheridan County ...... 560045 | May 28, 1975, Emerg; August 1, 2008, | ...... do . Do.
Reg; January 16, 2014, Susp.
Ranchester, Town of, Sheridan County 560046 | May 8, 1978, Emerg; April 15, 1988, Reg; | ...... do . Do.
January 16, 2014, Susp.
Sheridan, City of, Sheridan County ...... 560044 | November 29, 1974, Emerg; September 1, | ...... (o [o IR Do.
1978, Reg; January 16, 2014, Susp.
Sheridan  County,  Unincorporated 560047 | September 25, 1979, Emerg; August 1, | ... do . Do.
Areas. 1986, Reg; January 16, 2014, Susp.
*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.
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Dated: November 25, 2013.
David L. Miller,

Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2013—-29658 Filed 12—11-13; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 217
[Docket No. 100217096—1059-02]
RIN 0648—-AY63

Taking and Importing Marine
Mammals; Taking Marine Mammals
Incidental to Operation of Offshore QOil
and Gas Facilities in the U.S. Beaufort
Sea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS, upon application from
BP Exploration (Alaska) Inc. (BP), is
issuing regulations pursuant to the
Marine Mammal Protection Act
(MMPA) to govern the unintentional
taking of marine mammals incidental to
operation of offshore oil and gas
facilities in the U.S. Beaufort Sea,
Alaska, for the period January 2014—
January 2019. These regulations, which
allow for the issuance of Letters of
Authorization (LOAs) for the incidental
take of marine mammals during the
described activities and specified
timeframes, prescribe the permissible
methods of taking and other means of
effecting the least practicable adverse
impact on marine mammal species or
stocks and their habitat, as well as
requirements pertaining to the
monitoring and reporting of such taking.
DATES: Effective from January 13, 2014
through January 14, 2019.

ADDRESSES: A copy of BP’s application
and NMFS’ Environmental Assessment
(EA) and Finding of No Significant
Impact (FONSI) may be obtained by
writing to Michael Payne, Chief, Permits
and Conservation Division, Office of
Protected Resources, NMFS, 1315 East
West Highway, Silver Spring, MD
20910, calling the contact listed under
FOR FURTHER INFORMATION CONTACT, or
visiting the Internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm. Documents cited in this
final rule may also be viewed, by

appointment, during regular business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Candace Nachman, Office of Protected
Resources, NMFS, (301) 427—-8401.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional taking of marine
mammals by U.S. citizens who engage
in a specified activity (other than
commercial fishing) during periods of
not more than five consecutive years
each if certain findings are made and
regulations are issued or, if the taking is
limited to harassment, notice of a
proposed authorization is provided to
the public for review.

Authorization shall be granted if
NMFS finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if the permissible methods of taking
and requirements pertaining to the
mitigation, monitoring and reporting of
such taking are set forth. NMFS has
defined “negligible impact” in 50 CFR
216.103 as: ‘. . . an impact resulting
from the specified activity that cannot
be reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].

Summary of Request

On November 6, 2009, NMFS received
an application from BP requesting
authorization for the take of six marine
mammal species incidental to operation
of the Northstar development in the
Beaufort Sea, Alaska, over the course of
5 years, which would necessitate the
promulgation of new five-year
regulations. Construction of Northstar
was completed in 2001. The proposed
activities for 2014—2019 include a
continuation of drilling operations
(although likely in a very limited

manner), production, and emergency
training operations but no construction
or activities of similar intensity to those
conducted between 1999 and 2001. The
likely or possible impacts of the
planned continuing operations at
Northstar on marine mammals involve
both non-acoustic and acoustic effects.
Potential non-acoustic effects could
result from the physical presence of
personnel, structures and equipment,
construction or maintenance activities,
and the occurrence of oil spills.
Petroleum development and associated
activities in marine waters introduce
sound into the environment, produced
by island construction, maintenance,
and drilling, as well as vehicles
operating on the ice, vessels, aircraft,
generators, production machinery, gas
flaring, and camp operations. BP
requested authorization to take
individuals of three cetacean and three
pinniped species by Level B
Harassment. They are: bowhead, gray,
and beluga whales and ringed, bearded,
and spotted seals. Further, BP requested
authorization to take five individual
ringed seals by injury or mortality
annually over the course of the 5-year
rule. In this final rule, NMFS has
authorized the take by Level B
harassment of all six species listed here
and the take by injury or mortality of
ringed seals.

Description of the Specified Activity

Background on the Northstar
Development Facility

BP is currently producing oil from an
offshore development in the Northstar
Unit (see Figure 1 in BP’s application).
This development is the first in the
Beaufort Sea that makes use of a subsea
pipeline to transport oil to shore and
then into the Trans-Alaska Pipeline
System. The Northstar facility was built
in State of Alaska waters on the
remnants of Seal Island approximately 6
mi (9.5 km) offshore from Point
Storkersen, northwest of the Prudhoe
Bay industrial complex, and 3 mi (5 km)
seaward of the closest barrier island. It
is located approximately 54 mi (87 km)
northeast of Nuigsut, an Inupiat
community.

The main facilities associated with
Northstar include a gravel island work
surface for drilling and oil production
facilities and two pipelines connecting
the island to the existing infrastructure
at Prudhoe Bay. One pipeline transports
crude oil to shore, and the second
imports gas from Prudhoe Bay for gas
injection at Northstar. Permanent living
quarters and supporting oil production
facilities are also located on the island.


http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
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The construction of Northstar began
in early 2000 and continued through
2001. BP states that activities with
similar intensity to those that occurred
during the construction phase between
2000 and 2001 are not planned or
expected for any date within the 5-year
period that would be governed by these
regulations. Well drilling began on
December 14, 2000, and oil production
commenced on October 31, 2001.
Additional background was contained
in the proposed rule (76 FR 39706, July
6, 2011) and can also be found in BP’s
application (see ADDRESSES).

Expected Activities in 2014-2019

During the 5-year period from January
2014-January 2019, BP intends to
continue production and emergency
training operations. As mentioned
previously, drilling is not specifically
planned for the 2014-2019 time period
but may be required at some point in the
future. The activities described in the
proposed rule could occur at any time
during the 5-year period. Table 2 in BP’s
application (see ADDRESSES) summarizes
the vehicles and machinery used during
BP’s Northstar activities since the
development of Northstar Island.
Although not all of these activities are
planned to take place during the January
2014-January 2019 operational phase,
some of the equipment may be required
to repair or replace existing structures or
infrastructure on Northstar in the future.
A detailed overview of all potential
activities, such as transportation,
production and drilling operations,
repair and maintenance activities, and
emergency and oil spill response
training, was provided in the proposed
rule (76 FR 39706, July 6, 2011). No
changes have been made to any of the
proposed activities.

Northstar Sound Characteristics

During continuing production
activities at Northstar, sounds and non-
acoustic stimuli will be generated by
vehicle traffic, vessel operations,
helicopter operations, drilling, and
general operations of oil and gas
facilities (e.g., generator sounds and gas
flaring). The sounds generated from
transportation activities will be
detectable underwater and/or in air
some distance away from the area of
activity. The distance will depend on
the nature of the sound source, ambient
noise conditions, and the sensitivity of
the receptor. Take of marine mammals
by Level B harassment incidental to the
activities mentioned in this document
could occur for the duration of these
regulations. The type and significance of
the harassment is likely to depend on
the species and activity of the animal at

the time of reception of the stimulus, as
well as the distance from the sound
source and the level of the sound
relative to ambient conditions. The
proposed rule (76 FR 39706, July 6,
2011) contained a detailed description
of construction, operational, and
transportation sounds that could be
introduced into the marine and in-air
environments. No changes have been
made to that information.

Description of Marine Mammals in the
Area of the Specified Activity

The Beaufort Sea supports a diverse
assemblage of marine mammals,
including: bowhead, gray, beluga, killer,
minke, and humpback whales; harbor
porpoises; ringed, ribbon, spotted, and
bearded seals; narwhals; polar bears;
and walruses. The bowhead and
humpback whales and polar bear are
listed as “endangered’” under the
Endangered Species Act (ESA) and as
depleted under the MMPA. The ringed
and bearded seals are listed as
“threatened” under the ESA. Certain
stocks or populations of gray, beluga,
and killer whales and spotted seals are
listed as endangered; however, none of
those stocks or populations occur in the
activity area. Additionally, the ribbon
seal is considered a “species of
concern” under the ESA. Both the
walrus and the polar bear are managed
by the U.S. Fish and Wildlife Service
(USFWS) and are not considered further
in this final rule.

Of the species mentioned here, the
ones that are most likely to occur near
the Northstar facility include: bowhead,
gray, and beluga whales and ringed,
bearded, and spotted seals. Ringed seals
are year-round residents in the Beaufort
Sea and are anticipated to be the most
frequently encountered species in the
project area. Bowhead whales are
anticipated to be the most frequently
encountered cetacean species in the
project area; however, their occurrence
is not anticipated to be year-round. The
most common time for bowheads to
occur near Northstar is during the fall
migration westward through the
Beaufort Sea, which typically occurs
from late August through October each
year.

The proposed rule contains a
discussion of six species that are not
considered further in the analysis
because of their rarity in the project
area. The “Description of Marine
Mammals in the Area of the Specified
Activity”” has not changed from the
proposed rule. Please refer to the
proposed rule (76 FR 39706, July 6,
2011) for the complete discussion. BP’s
application contains information on the
status, distribution, seasonal

distribution, abundance, and life history
functions of each of the six species
under NMFS jurisdiction likely to be
impacted by the proposed activities.
When reviewing the application, NMFS
determined that the species descriptions
provided by BP correctly characterized
the status, distribution, seasonal
distribution, and abundance of each
species. Please refer to the application
for that information (see ADDRESSES).
Additional information can also be
found in the NMFS Stock Assessment
Reports (SAR). The Alaska 2012 SAR is
available at: http://www.nmfs.noaa.gov/

pr/sars/pdf/ak2012.pdf.

Brief Background on Marine Mammal
Hearing

When considering the influence of
various kinds of sound on the marine
environment, it is necessary to
understand that different kinds of
marine life are sensitive to different
frequencies of sound. Based on available
behavioral data, audiograms have been
derived using auditory evoked
potentials, anatomical modeling, and
other data. Southall et al. (2007)
designate “functional hearing groups”
for marine mammals and estimate the
lower and upper frequencies of
functional hearing of the groups. The
functional groups and the associated
frequencies are indicated below (though
animals are less sensitive to sounds at
the outer edge of their functional range
and most sensitive to sounds of
frequencies within a smaller range
somewhere in the middle of their
functional hearing range):

¢ Low frequency cetaceans (13
species of mysticetes): functional
hearing is estimated to occur between
approximately 7 Hz and 22 kHz
(however, a study by Au et al. (2006) of
humpback whale songs indicate that the
range may extend to at least 24 kHz);

e Mid-frequency cetaceans (32
species of dolphins, six species of larger
toothed whales, and 19 species of
beaked and bottlenose whales):
functional hearing is estimated to occur
between approximately 150 Hz and 160
kHz;

¢ High frequency cetaceans (eight
species of true porpoises, six species of
river dolphins, Kogia, the franciscana,
and four species of cephalorhynchids):
functional hearing is estimated to occur
between approximately 200 Hz and 180
kHz;

¢ Pinnipeds in Water: functional
hearing is estimated to occur between
approximately 75 Hz and 75 kHz, with
the greatest sensitivity between
approximately 700 Hz and 20 kHz; and


http://www.nmfs.noaa.gov/pr/sars/pdf/ak2012.pdf
http://www.nmfs.noaa.gov/pr/sars/pdf/ak2012.pdf
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¢ Pinnipeds in Air: functional hearing
is estimated to occur between
approximately 75 Hz and 30 kHz.

As mentioned previously in this
document, six marine mammal species
(three cetacean and three pinniped
species) are likely to occur in the
Northstar facility area. Of the three
cetacean species likely to occur in BP’s
project area, two are classified as low
frequency cetaceans (i.e., bowhead and
gray whales) and one is classified as a
mid-frequency cetacean (i.e., beluga
whales) (Southall et al., 2007). The
proposed rule (76 FR 39706, July 6,
2011) contains a detailed discussion
regarding available information on
underwater audiograms and
vocalizations of some of the marine
mammals in the area. That information
has not changed and is not repeated
here.

Potential Effects of the Specified
Activity on Marine Mammals

With respect to the MMPA, NMFS’
effects assessment serves four primary
purposes: (1) To prescribe the
permissible methods of taking (i.e.,
Level B Harassment or mortality,
including an identification of the
number and types of take that could
occur by Level B harassment or
mortality) and to prescribe other means
of effecting the least practicable adverse
impact on such species or stock and its
habitat (i.e., mitigation); (2) to determine
whether the specified activity will have
a negligible impact on the affected
species or stocks of marine mammals
(based on the likelihood that the activity
will adversely affect the species or stock
through effects on annual rates of
recruitment or survival); (3) to
determine whether the specified activity
will have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses; and (4) to
prescribe requirements pertaining to
monitoring and reporting.

The likely or possible impacts of the
planned offshore oil developments at
Northstar on marine mammals involve
both non-acoustic and acoustic effects.
Potential non-acoustic effects could
result from the physical presence of
personnel, structures and equipment,
construction or maintenance activities,
and the occurrence of oil spills. In
winter, during ice road construction,
and in spring, flooding on the sea ice
may displace some ringed seals along
the ice road corridor. There is a small
chance that a seal pup might be injured
or killed by on-ice construction or
transportation activities. A major oil
spill is unlikely and, if it occurred, its
effects are difficult to predict.

Petroleum development and
associated activities in marine waters
introduce sound into the environment,
produced by island construction,
maintenance, and drilling, as well as
vehicles operating on the ice, vessels,
aircraft, generators, production
machinery, gas flaring, and camp
operations. The potential effects of
sound from the activities might include
one or more of the following: masking
of natural sounds; behavioral
disturbance and associated habituation
effects; and, at least in theory,
temporary or permanent hearing
impairment (Richardson et al., 1995b).
However, for reasons discussed in the
proposed rule, it is unlikely that there
would be any cases of temporary, or
especially permanent, hearing
impairment resulting from these
activities.

In the “Potential Effects of Specified
Activities on Marine Mammals” section
of the proposed rule, NMFS included a
qualitative discussion of the different
ways that activities at Northstar may
potentially affect marine mammals,
which included detailed discussions
regarding the potential effects of sound
and oil on cetaceans and pinnipeds.
Marine mammals may experience
masking and behavioral disturbance.
However, some of the effects are
expected to be less for cetaceans, as the
higher sound levels are found close to
shore, usually further inshore than the
migration paths of cetaceans.
Additionally, cetaceans are not found in
the Northstar area during the ice-
covered season; therefore, they would
only be potentially impacted during
certain times of the year. The
information contained in the “Potential
Effects of Specified Activities on Marine
Mammals” section from the proposed
rule has not changed. Please refer to the
proposed rule for the full discussion (76
FR 39706, July 6, 2011).

Anticipated Effects on Marine Mammal
Habitat

Potential impacts to marine mammals
and their habitat as a result of operation
of the Northstar facility are mainly
associated with elevated sound levels.
These underwater sound levels will
likely cause some fish and invertebrate
species to either exhibit a behavioral
reaction or temporarily disperse from or
avoid areas close to Northstar for a
limited time. There is also the potential
for impacts to marine mammal habitat
from ice road construction and an oil
spill (should one occur). Ringed seals
build subnivean lairs in the Beaufort
Sea in the spring months. The amount
of habitat altered by Northstar ice road
construction is minimal compared to

the overall habitat available in the
region. In the unlikely event of a large
or very large oil spill, marine mammal
prey species could be oiled, or the
marine mammals themselves could be
oiled. BP integrated several design
features and conducts regular
inspections and maintenance to reduce
the potential for oil spills on the island
or in the marine environment. The
proposed rule contained a full
discussion of the potential impacts to
marine mammal habitat and prey
species in the project area. No changes
have been made to that discussion.
Please refer to the proposed rule for the
full discussion of potential impacts to
marine mammal habitat (76 FR 39706,
July 6, 2011), which includes a
discussion of common marine mammal
prey species in the area. In conclusion,
NMFS has determined that BP’s
operation of the Northstar Development
area is not expected to have any habitat-
related effects that could cause
significant or long-term consequences
for individual marine mammals or on
the food sources that they utilize.

Mitigation

In order to issue an incidental take
authorization (ITA) under section
101(a)(5)(A) of the MMPA, NMFS must,
where applicable, set forth the
permissible methods of taking pursuant
to such activity, and other means of
effecting the least practicable adverse
impact on such species or stock and its
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stock for
taking for subsistence uses (where
relevant).

As part of its application, BP
proposed several mitigation measures in
order to ensure the least practicable
adverse impact on marine mammal
species that may occur in the project
area. BP proposed different mitigation
measures for the ice-covered season and
for the open-water season. The proposed
mitigation measures are described fully
in BP’s application (see ADDRESSES) and
summarized here. After a review of
these measures and comments from the
peer review panel and public (see the
“Monitoring Plan Peer Review’ and
“Comments and Responses” sections
later in this document), NMFS
determined that some measures should
be modified or added in order to effect
the least practicable adverse impact on
the species or stock and its habitat.
Those additions are summarized here
and described in more detail later in
this document.



Federal Register/Vol. 78,

No. 239/ Thursday, December 12, 2013 /Rules and Regulations

75491

Ice-Covered Season Mitigation Measures

In order to reduce impacts to ringed
seal construction of birth lairs, BP must
begin winter construction activities
(e.g., ice road construction) on the sea
ice as early as possible once weather
and ice conditions permit such
activities. Any ice road or other
construction activities that are initiated
after March 1 in previously undisturbed
areas in waters deeper than 10 ft (3 m)
must be surveyed, using trained dogs, in
order to identify and avoid ringed seal
structures by a minimum of 492 ft (150
m). If dog surveys are conducted,
trained dogs shall search all floating sea
ice for any ringed seal structures. Those
surveys shall be done prior to the new
proposed activity on the floating sea ice
to provide information needed to
prevent injury or mortality of young
seals. Additionally, after March 1 of
each year, activities should avoid, to the
greatest extent practicable, disturbance
of any located seal structure. It should
be noted that since 2001, none of BP’s
activities took place after March 1 in
previously undisturbed areas, so no on-
ice searches were conducted.

Open-Water Season Mitigation
Measures

All non-essential boat, hovercraft,
barge, and air traffic shall be scheduled
to avoid periods when whales
(especially bowhead whales) are
migrating through the area. Helicopter
flights to support Northstar activities
shall be limited to a corridor from Seal
Island to the mainland, and, except
when limited by weather or personnel
safety, shall maintain a minimum
altitude of 1,000 ft (305 m), except
during takeoff and landing.

Impact hammering activities may
occur at any time of year to repair sheet
pile or dock damage due to ice
impingement. Impact hammering is
most likely to occur during the ice-
covered season or break-up period and
would not be scheduled during the fall
bowhead migration. However, if such
activities were to occur during the open-
water or broken ice season, certain
mitigation measures described here are
required to be implemented. Based on
studies by Blackwell et al. (2004a), it is
predicted that only impact driving of
sheet piles or pipes that are in the water
(i.e., those on the dock) could produce
received levels of 190 dB re 1 puPa (rms)
and then only in immediate proximity
to the pile. The impact pipe driving in
June and July 2000 did not produce
received levels as high as 180 dB re 1
uPa (rms) at any location in the water.
This was attributable to attenuation by
the gravel and sheet pile walls

(Blackwell et al., 2004a). BP anticipates
that received levels for any pile driving
that might occur within the sheet pile
walls of the island in the future would
also be less than 180 dB (rms) at all
locations in the water around the island.
If impact pile driving were planned in
areas outside the sheet pile walls, it is
possible that received levels underwater
might exceed the 180 dB re 1 uPa (rms)
level.

NMFS has established acoustic
thresholds that identify the received
sound levels above which hearing
impairment or other injury could
potentially occur, which are 180 and
190 dB re 1 pPa (rms) for cetaceans and
pinnipeds, respectively (NMFS, 1995,
2000). To prevent or at least minimize
exposure to sound levels that might
cause hearing impairment, an exclusion
zone shall be established and monitored
for the presence of seals and whales.
Establishment of the exclusion zone of
any source predicted to result in
received levels underwater above 180
dB (rms) will be analyzed using existing
data collected in the waters of the
Northstar facility (see the “Monitoring
and Reporting” section later in this
document or BP’s application).

If observations and mitigation are
required, a protected species observer
stationed at an appropriate viewing
location on the island will conduct
watches commencing 30 minutes prior
to the onset of impact hammering or
other identified activity and will
continue throughout the activity and for
30 minutes after the activity ends. The
“Monitoring and Reporting” section
later in this document contains a
description of the observer program. If
pinnipeds are seen within the 190 dB re
1 uPa radius (the “exclusion zone”’),
then operations shall shut down or
reduce SPLs sufficiently to ensure that
received SPLs do not exceed those
prescribed here (i.e., power down). If
whales are observed within the 180 dB
re 1 uPa (rms) radius (the “exclusion
zone”’), operations shall shut down or
reduce SPLs sufficiently to ensure that
received SPLs do not exceed those
prescribed here (i.e., power down). The
shutdown or reduced SPL shall be
maintained until such time as the
observed marine mammal(s) has been
seen to have left the applicable
exclusion zone or until 15 minutes have
elapsed in the case of a pinniped or
odontocete or 30 minutes in the case of
a mysticete without resighting,
whichever occurs sooner.

In response to a recommendation
from the public, a ramp-up technique
shall be used at the beginning of each
day’s in-water pile driving activities and
if pile driving resumes after it has

ceased for more than 1 hour. If a
vibratory driver is used, BP is required
to initiate sound from vibratory
hammers for 15 seconds at reduced
energy followed by a 1-minute waiting
period. The procedure shall be repeated
two additional times before full energy
may be achieved. If a non-diesel impact
hammer is used, BP is required to
provide an initial set of strikes from the
impact hammer at reduced energy,
followed by a 1-minute waiting period,
then two subsequent sets. If a diesel
impact hammer is used, BP is required
to turn on the sound attenuation device
for 15 seconds prior to initiating pile
driving.

Should any new drilling into oil-
bearing strata be required during the
effective period of these regulations, the
drilling shall not take place during
either open-water or spring-time broken
ice conditions.

Oil Spill Contingency Plan

The taking by harassment, injury, or
mortality of any marine mammal
species incidental to an oil spill is
prohibited. However, in the unlikely
event of an oil spill, BP expects to be
able to contain oil through its oil spill
response and cleanup protocols. An oil
spill prevention and contingency
response plan was developed and
approved by the Alaska Department of
Environmental Conservation, U.S.
Department of Transportation, U.S.
Coast Guard, and Bureau of Safety and
Environmental Enforcement (BSEE;
formerly MMS). The plan is reviewed
annually and revised and updated when
changes occur. BP’s plan has been
amended several times since its initial
approval, with the last revision
occurring in March 2012. Major changes
since 1999 include the following:
Seasonal drilling restrictions from June
1 to July 20 and from October 1 until ice
becomes 18 in (46 cm) thick; changes to
the response planning standard for a
well blowout as a result of reductions in
well production rates; and deletion of
ice auguring for monitoring potential
sub-sea oil pipeline leaks during winter
following demonstration of the LEOS
leak detection system. Many of the most
recent changes were made in response
to new BSEE regulations relating to
updated safety standards and practices.
Future changes to the response planning
standards may be expected in response
to declines in well production rates and
pipeline throughput. The proposed rule
(76 FR 39706, July 6, 2011) contained a
summary of the plan’s components.
Please refer to that document.
Additionally, the March 2012 version of
BP’s oil spill contingency plan can be
viewed on the Internet at: http://
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Mitigation Conclusions

NMEFS has carefully evaluated the
applicant’s proposed mitigation
measures and considered a range of
other measures in the context of
ensuring that NMFS prescribes the
means of effecting the least practicable
adverse impact on the affected marine
mammal species and stocks and their
habitat. Our evaluation of potential
measures included consideration of the
following factors in relation to one
another:

e The manner in which, and the
degree to which, the successful
implementation of the measure is
expected to minimize adverse impacts
to marine mammals;

e The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and

e The practicability of the measure
for applicant implementation.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures recommended by the
public, NMFS has determined that the
mitigation measures described above
provide the means of effecting the least
practicable adverse impact on marine
mammal species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance. Measures to ensure
availability of such species or stock for
taking for certain subsistence uses are
discussed later in this document (see
“Impact on Availability of Affected
Species or Stock for Taking for
Subsistence Uses’ section).

Monitoring and Reporting

In order to issue an ITA for an
activity, section 101(a)(5)(A) of the
MMPA states that NMFS must, where
applicable, set forth “requirements
pertaining to the monitoring and
reporting of such taking”. The MMPA
implementing regulations at 50 CFR
216.104 (a)(13) indicate that requests for
ITAs must include the suggested means
of accomplishing the necessary
monitoring and reporting that will result
in increased knowledge of the species
and of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the action
area.

The monitoring program proposed by
BP in its application and described here
is based on the continuation of previous
monitoring conducted at Northstar.
Information on previous monitoring can
be found in the ‘“Previous Activities and
Monitoring” section found later in this
document. The monitoring program has

been modified based on comments
received from the public and the peer
review panel (see the “Monitoring Plan
Peer Review” and “Comments and
Responses” sections later in this
document).

BP’s monitoring focuses on ringed
seals and bowhead whales, as they are
the most prevalent species found in the
Northstar Development area. No
monitoring is proposed specifically for
bearded or spotted seals or for gray or
beluga whales, as their occurrence near
Northstar is limited. However,
opportunistic data may be collected for
these species should they occur in the
area (e.g., vocalizations may be recorded
on the acoustic array). Few, if any,
observations of these species were made
during the intensive monitoring from
1999 to 2004. If sightings of these (or
other) species are made, those
observations will be included in the
monitoring reports (described later in
this document) that will be prepared.

Annual Monitoring Plans

BP will continue the long-term
observer program, conducted by island
personnel, of ringed seals during the
spring and summer. This program is
intended to assess the continued long-
term stability of ringed seal abundance
and habitat use near Northstar as
indexed by counts obtained on a regular
and long-term basis. Northstar staff will
count seals at Northstar from May 15—
July 15 each year from the 108 ft (33 m)
high process module following a
standardized protocol since 2005.
Counts are made on a daily basis
(weather permitting), between 11:00—
19:00, in an area of approximately 3,117
ft (950 m) around the island, for a
duration of approximately 15 minutes.
Counts will only be made during
periods with visibility of 0.62 mi (1 km)
or more and with a cloud ceiling of
more than 295 ft (90 m). This year, BP
will also begin to record the date of the
first appearance of basking seals and the
peak date of haul out. Also, BP will
begin to attempt conducting seal counts
in autumn using the same general
approach as noted here for the May 15-
July 15 timeframe. However, these
counts will be limited by the amount of
available daylight.

BP will continue monitoring the
bowhead migration in 2014 and
subsequent years for approximately 30
days each September through the
recording of bowhead calls. BP will
deploy a Directional Autonomous
Seafloor Acoustic Recorder (DASAR;
Greene et al., 2004) or similar recorder
about 9.3 mi (15 km) north of Northstar,
consistent with a location used in past
years (as far as conditions allow). The

data of the offshore recorder can provide
information on the total number of calls
detected, the temporal pattern of calling
during the recording period, possibly
the bearing to calls, and call types.
These data can be compared with
corresponding data from the same site
in previous years. If substantially higher
or lower numbers of calls are recorded
than were recorded at that site in
previous years, further analyses and
additional monitoring will be
considered in consultation with NMFS
and North Slope Borough (NSB)
representatives. A second DASAR, or
similar recorder, will be deployed at the
same location to provide a reasonable
level of redundancy.

In addition to the DASAR already
mentioned, BP will install an acoustic
recorder about 1,476 ft (450 m) north of
Northstar, in the same area where
sounds have been recorded since 2001.
This recorder will be installed for
approximately 30 days each September,
corresponding with the deployment of
the offshore DASAR (or similar
recorder). The near-island recorder will
be used to record and quantify sound
levels emanating from Northstar. If
island sounds are found to be
significantly stronger or more variable
than in the past, and if it is expected
that the stronger sounds will continue
in subsequent years, then further
consultation with NMFS and NSB
representatives will occur to determine
if more analyses or changes in
monitoring strategy are appropriate. A
second acoustic recorder will be
deployed to provide a reasonable level
of redundancy.

Based on recommendations from the
peer review panel, BP will hold an
annual meeting with representatives
from NMFS and NSB (likely in the late
winter/early spring period) to discuss
whether or not data collected in the
previous year regarding seal counts and
bowhead whale call rates should trigger
additional or revised monitoring
requirements. Additional information
regarding this meeting can be found
later in this document.

Contingency Monitoring Plans

If BP needs to conduct an activity
(i.e., pile driving) capable of producing
pulsed underwater sound with levels
>180 or 2190 dB re 1 puPa (rms) at
locations where whales or seals could
be exposed, BP will monitor exclusion
zones defined by those levels. [The
exclusion zones were described in the
“Mitigation” section earlier in this
document.] One or more on-island
observers, as necessary to scan the area
of concern, will be stationed at
location(s) providing an unobstructed
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view of the predicted exclusion zone.
The observer(s) will scan the exclusion
zone continuously for marine mammals
for 30 minutes prior to the operation of
the sound source. Observations will
continue during all periods of operation
and for 30 minutes after the activity has
ended. If whales and seals are detected
within the (respective) 180 or 190 dB
distances, a shutdown or other
appropriate mitigation measure (as
described earlier in this document) shall
be implemented. The sound source will
be allowed to operate again when the
marine mammals are observed to leave
the safety zone or until 15 minutes have
elapsed in the case of a pinniped or
odontocete or 30 minutes in the case of
a mysticete without resighting,
whichever occurs sooner. The observer
will record the: (1) Species and numbers
of marine mammals seen within the 180
or 190 dB zones; (2) bearing and
distance of the marine mammals from
the observation point; and (3) behavior
of marine mammals and any indication
of disturbance reactions to the
monitored activity.

If BP initiates significant on-ice
activities (e.g., construction of new ice
roads, trenching for pipeline repair, or
projects of similar magnitude) in
previously undisturbed areas after
March 1, trained dogs, or a comparable
method, will be used to search for seal
structures. If such activities do occur
after March 1, a follow-up assessment
must be conducted in May of that year
to determine the fate of all seal
structures located during the March
monitoring. This monitoring must be
conducted by a qualified biological
researcher approved in advance by
NMFS after a review of the observer’s
qualifications.

BP will conduct acoustic
measurements to document sound
levels, characteristics, and

transmissions of airborne sounds with
expected source levels of 90 dBA or
greater created by on-ice activity at
Northstar that have not been measured
in previous years. In addition, BP will
conduct acoustic measurements to
document sound levels, characteristics,
and transmissions of airborne sounds
for sources on Northstar Island with
expected received levels at the water’s
edge that exceed 90 dBA that have not
been measured in previous years. These
data will be collected in order to assist
in the development of future monitoring
and mitigation measures.

Monitoring Plan Peer Review

The MMPA requires that monitoring
plans be independently peer reviewed
“where the proposed activity may affect
the availability of a species or stock for
taking for subsistence uses” (16 U.S.C.
1371(a)(5)(D)(ii)(I)). Regarding this
requirement, NMFS’ implementing
regulations state, “Upon receipt of a
complete monitoring plan, and at its
discretion, [NMFS] will either submit
the plan to members of a peer review
panel for review or within 60 days of
receipt of the proposed monitoring plan,
schedule a workshop to review the
plan” (50 CFR 216.108(d)).

NMFS convened an independent peer
review panel, comprised of experts in
the fields of marine mammal ecology
and underwater acoustics, to review
BP’s proposed monitoring plan
associated with the MMPA application
for these regulations. The panel met on
March 10, 2011, and provided their final
report to NMFS on June 17, 2011. The
panel’s final report can be found on the
Internet at: http://www.nmfs.noaa.gov/
pr/pdfs/permits/bp northstar peer
review.pdf.

NMFS provided the panel with BP’s
monitoring plan and asked the panel to
answer the following questions
regarding the plan:

(1) Are the applicant’s stated
objectives the most useful for
understanding impacts on marine
mammals and otherwise accomplishing
the goals of: Documenting the effects of
the activity (including acoustic) on
marine mammals; documenting or
estimating the actual level of take as a
result of the activity (in this case,
operation of an oil production facility);
increasing the knowledge of the affected
species; or increasing knowledge of the
anticipated impacts on marine mammal
populations?

(2) Are the applicant’s stated
objectives able to be achieved based on
the methods described in the plan?

(3) Are there techniques not proposed
by the applicant, or modifications to the
techniques proposed by the applicant,
that should be considered for inclusion
in the applicant’s monitoring program to
better accomplish the goals stated
above?

(4) What is the best way for an
applicant to present their data and
results (formatting, metrics, graphics,
etc.) in the required reports that are to
be submitted to NMFS?

NMFS has reviewed the report and
evaluated all recommendations made by
the panel and has determined that there
are several measures that BP can
incorporate into its marine mammal
monitoring plan to improve it. NMFS
reviewed the panel’s recommendations
and determined that several are
appropriate for BP to carry out during
the effective period of these regulations.
Those recommendations have been
discussed with BP and are included in
the final rule, as appropriate. A
summary of the recommendations that
have been incorporated into BP’s
monitoring plan and how they are being
addressed is provided in Table 1 of this
document.

TABLE 1—RECOMMENDATIONS FROM THE 2011 BP PEER REVIEW PANEL THAT WILL BE CARRIED OUT AND/OR
INCORPORATED INTO BP’S MONITORING PLAN FOR THIS FINAL RULE

Panel recommendation

BP Response/commitment

BP should attempt to assess the duration of deflection (i.e., the amount
of time or distance before deflected whales returned to their normal
migratory path) of bowheads away from Northstar Island, if possible.
Other data sets (i.e., Bowhead Whale Aerial Survey Program
[BWASP], Shell acoustic data) might prove useful for addressing this

question.

scoping project to

west of Northstar.

Because of the relatively low sound levels emanating from Northstar
into the bowhead whale migration corridor and the subtle responses
of the whales, detecting deflection immediately north of Northstar
was challenging, but statistically significant deflection was detected
in 2001-2004. Shell’s arrays west of Northstar were not in the water
in 2001-2004, when BP documented statistically significant deflec-
tion north of the island. BWASP lacks the resolution needed for
meaningful assessment of deflection duration. BP has initiated a

better understand alternative methods of call

tracking in the context of Northstar. If this scoping exercise yields
promising results, BP will consider reanalysis of existing data from
2001-2004 with the hope of better understanding deflection duration
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TABLE 1—RECOMMENDATIONS FROM THE 2011 BP PEER REVIEW PANEL THAT WILL BE CARRIED OUT AND/OR
INCORPORATED INTO BP’S MONITORING PLAN FOR THIS FINAL RULE—Continued

Panel recommendation

BP Response/commitment

BP should continue to use their proposed approach for counting seals.
Additional data should be collected to help interpret the counts, in-
cluding: recording on-island activities and correlate them with seal
numbers. (It is likely that counts of seals will be influenced mostly by
onset of spring, however, numbers should also be assessed relative
to island activity to investigate whether those activities impact the
numbers of seals counted from the island.).

Previously collected seal data should be analyzed for the date when
seals are first seen and the peak date of haul out.

Counts of seals hauled out on ice in the late autumn or early winter
would help assess seal use of the area near Northstar at times other
than the spring and early summer.

Counts of seals are intended as a broad measure of use of the area
around the island. One component of the counts is to determine
whether additional monitoring is needed, yet no specific thresholds
have been identified that might trigger additional monitoring. Thresh-
olds should be established for the initiation of discussions about addi-
tional monitoring.

Thresholds should also be established related to calling rates for initi-
ation of discussions about additional monitoring of bowheads.

BP should incorporate environmental factors (i.e., sea ice extent, wind,
etc.) in addition to anthropogenic activities, as a covariate in analyses
of impacts from Northstar Island on bowheads.

BP should continue to deploy one hydrophone (and one back-up unit)
1,476 ft (450 m) north of Northstar to monitor anthropogenic sounds
from activities associated with the island.

BP should continue to record the amount and type of activities at the
island (i.e., crew boat trips, hovercraft trips, activities on the island,
etc.). If activity levels change substantially, discussions of additional
monitoring might be warranted.

Determine if additional monitoring (e.g., full acoustic array) might be
needed if levels and types of activities at the island increase or
whether BP’s lower level of monitoring (or other data sets) suggests
a change in whale behavior or distribution. If any of those events
occur, BP should determine through discussions with NMFS and
stake holders whether the full array should be deployed or some
other monitoring technique implemented.

Investigate the possibility of using existing acoustic data to monitor spe-
cies other than bowhead whales. Also consider configuring hydro-
phones that would be deployed in the future to record at the higher
frequencies and monitor other marine mammals in addition to
bowheads.

Establish protocols for additional monitoring during autumn migratory
seasons for bowheads when “loud” sounds are expected to be pro-
duced by Northstar activities. These protocols should be triggered
when sounds might be produced and propagated to the migration
corridor that are quieter than 180/190 dB (i.e., 160 or even 120 dB).

Develop an archive of (1) library of industrial sound sources with asso-
ciated metadata, (2) raw acoustic recordings file, (3) summarized
data (i.e., call counts, call types, etc.) from recordings, and (4) other
monitoring data. Archived data will be especially important in the
event of a large oil spill or other major impact. This archive should
probably be maintained by a university or some other institution not
associated with a government agency. The panel acknowledges BP’s
willingness to share data.

Assess Northstar's impacts from a cumulative perspective. Each com-
pany’s monitoring efforts, including BP’s, should fit into a larger more
comprehensive monitoring program with the objective of assessing
cumulative impacts. This is one of the reasons that monitoring data
should be archived.

BP will continue seal monitoring. If Northstar undertakes substantial
work during the basking season, it might make sense to undertake a
behavioral study using island-based observers before, during, and
after the work. BP suggests further discussions of this option during
annual planning meetings (described below) if substantial work is
planned during the basking season.

BP agrees to begin reporting dates of the first appearance of basking
seals and peak basking dates beginning in 2014.

Limited daylight will make this challenging, but BP agrees to attempt
autumn observations for basking seals using the same general ap-
proach that is used during breakup and will include results in the
2014 annual report if these results are available before the report is
finalized (otherwise, results will be reported for the 2011 autumn
counts in the 2015 annual report).

Due to the large range in seal counts from year to year, BP prefers not
to set a priori thresholds but rather to formalize annual discussions
about planned monitoring. These discussions should be based not
only on specific numbers of seals observed but also on cir-
cumstances surrounding those observations and other information.
These discussions would also allow for consensus building regarding
design of additional monitoring. BP suggests that a formal discus-
sion to specifically address monitoring requirements (for seals,
whales, and acoustical measurements) should be held annually with
representatives from BP, NMFS, and the North Slope Borough
(NSB). Results of these discussions would be summarized in a sec-
tion of the required annual report.

See the response to the previous recommendation. This would be part
of the annual monitoring discussions between BP, NMFS, and the
NSB.

Because of the inherent difficulties in adding multiple variables to such
analyses, BP suggests that this be discussed at the annual moni-
toring meeting between BP, NMFS, and the NSB.

BP will continue this practice under this final rule.

BP will continue this practice under this final rule. Should additional
monitoring be warranted, this would be discussed at the annual
monitoring meeting between BP, NMFS, and the NSB.

This recommendation repeats several previous recommendations. This
topic would be included in the annual discussions between BP,
NMFS, and the NSB.

Beginning with the 2011 data set, BP can document calls from species
other than bowheads, but many other species do not call in the vi-
cinity so the vocalizations would not be picked up by the array. BP
will assess the possibility of recording at higher frequencies, but their
ability to do so is limited by existing hardware.

Should additional monitoring be warranted, this would be discussed at
the annual monitoring meeting between BP, NMFS, and the NSB.

BP has provided archived data to the NSB and others in the past and
will continue to do so.

Although not specifically linked to this monitoring plan, BP has under-
taken cumulative effects methods development using an expert
panel approach. The method is currently being “truthed” using data
collected in 2008, including Northstar data.
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TABLE 1—RECOMMENDATIONS FROM THE 2011 BP PEER REVIEW PANEL THAT WILL BE CARRIED OUT AND/OR
INCORPORATED INTO BP’S MONITORING PLAN FOR THIS FINAL RULE—Continued

Panel recommendation

BP Response/commitment

Develop a plan for the periodic redeployment of a full array ...................

BP will discuss this possibility at the annual monitoring planning meet-
ings with NMFS and the NSB.

Reporting Measures

An annual report on marine mammal
monitoring and mitigation will be
submitted to NMFS, Office of Protected
Resources, and NMFS, Alaska Regional
Office, on June 1 of each year. The first
report will cover the period from the
effective date of the LOA through
October 31, 2014. Subsequent reports
will cover activities from November 1 of
one year through October 31 of the
following year. Ending each annual
report on October 31 coincides with the
end of the fall bowhead whale migration
westward through the Beaufort Sea.

The annual reports will provide
summaries of BP’s Northstar activities.
These summaries will include the
following: (1) Dates and locations of ice-
road construction; (2) on-ice activities;
(3) vessel/hovercraft operations; (4) oil
spills; (5) emergency training; and (6)
major repair or maintenance activities
that might alter the ambient sounds in
a way that might have detectable effects
on marine mammals, principally ringed
seals and bowhead whales. The annual
reports will also provide details of
ringed seal and bowhead whale
monitoring, the monitoring of Northstar
sound via the nearshore DASAR (or
similar recording device), descriptions
of any observed reactions, and
documentation concerning any apparent
effects on accessibility of marine
mammals to subsistence hunters. Based
on a recommendation from the peer
review panel, the annual reports should
also include recorded calls of species
other than bowhead whales (e.g., gray
whales, bearded seals, etc.).

If specific mitigation and monitoring
are required for activities on the sea ice
initiated after March 1 (requiring
searches with dogs for lairs), during the
operation of strong sound sources
(requiring visual observations and
shutdown procedures), or for the use of
new sound sources that have not
previously been measured, then a
preliminary summary of the activity,
method of monitoring, and preliminary
results will be submitted within 90 days
after the cessation of that activity. The
complete description of methods,
results, and discussion will be
submitted as part of the annual report.

In addition to annual reports, BP will
submit a draft comprehensive report to

NMTFS, Office of Protected Resources,
and NMFS, Alaska Regional Office, no
later than 240 days prior to the
expiration of these regulations. This
comprehensive technical report will
provide full documentation of methods,
results, and interpretation of all
monitoring during the first four and a
quarter years of the LOA. Before
acceptance by NMFS as a final
comprehensive report, the draft
comprehensive report will be subject to
review and modification by NMFS
scientists.

BP will notify NMFS within 24 hours
if more than five ringed seals are killed
annually as a result of the specified
activity or if any other marine mammal
species is injured, seriously injured or
killed as a direct result of the specified
activity at Northstar. Information that
must be contained in the incident report
submitted to NMFS includes: (1) Time,
date, and location (latitude/longitude) of
the incident; (2) the type of equipment
involved in the incident; (3) description
of the incident; (4) water depth, if
relevant; (5) environmental conditions
(e.g., wind speed and direction, Beaufort
sea state, cloud cover, and visibility); (6)
species identification or description of
the animal(s) involved; (7) the fate of the
animal(s); and (8) photographs or video
footage of the animal (if equipment is
available). Activities shall not resume
until NMFS is able to review the
circumstances of the prohibited take.
NMEF'S shall work with BP to determine
what is necessary to minimize the
likelihood of further prohibited take and
ensure MMPA compliance. BP may not
resume their activities until notified by
NMEF'S via letter, email, or telephone.

In the event that BP discovers a dead
or injured marine mammal and it is
determined that the cause of the injury
or death is either unknown or unrelated
to the specified activities at Northstar,
BP will provide documentation as noted
in the previous paragraph to NMFS
within 24 hours of the discovery. In
these two instances, BP may continue to
operate while NMFS reviews the
circumstances of the incident. In
addition to notifying the NMFS Office of
Protected Resources and NMFS Alaska
Regional Office, BP will also be required
to contact the Alaska Regional Stranding
Coordinators or the NMFS Alaska

Stranding Hotline so that they can come
and recover the animal if they choose to
do so.

Adaptive Management

NMFS has included an adaptive
management component in the
regulations governing the take of marine
mammals incidental to operation of the
Northstar facility in the U.S. Beaufort
Sea. In accordance with 50 CFR
216.105(c), regulations for the proposed
activity must be based on the best
available information. As new
information is developed, through
monitoring, reporting, or research, the
regulations may be modified, in whole
or in part, after notice and opportunity
for public review. The use of adaptive
management will allow NMFS to
consider new information from different
sources to determine if mitigation or
monitoring measures should be
modified (including additions or
deletions) if new data suggest that such
modifications are appropriate for
subsequent LOAs.

The following are some of the
possible sources of applicable data:

e Results from BP’s monitoring from
the previous year;

¢ Results from general marine
mammal and sound research; or

e Any information which reveals that
marine mammals may have been taken
in a manner, extent or number not
authorized by these regulations or
subsequent LOAs.

In addition, LOAs shall be withdrawn
or suspended if, after notice and
opportunity for public comment, the
Assistant Administrator finds, among
other things, the regulations are not
being substantially complied with or the
taking allowed is having more than a
negligible impact on the species or stock
or an unmitigable adverse impact on the
availability of marine mammal species
or stocks for taking for subsistence uses,
as allowed for in 50 CFR 216.106(e).
That is, should monitoring and
reporting show that operation of the
Northstar facility is having more than a
negligible impact on marine mammals
or an unmitigable adverse impact on the
availability of marine mammal species
or stocks for taking for subsistence uses,
then NMF'S reserves the right to modify
the regulations and/or withdraw or
suspend an LOA after public review.
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Previous Activities and Monitoring

The “Background on the Northstar
Development Facility” section earlier in
this document and in the proposed rule
(76 FR 39706, July 6, 2011) discussed
activities that have occurred at
Northstar since construction began in
the winter of 1999/2000. Activities that
occurred at Northstar since 2006
include transportation (e.g., helicopter,
hovercraft, tracked vehicles, and
vessels), production activities (e.g.,
power generation, pipe driving, etc.),
construction and maintenance activities,
and monitoring programs.

Under previous MMPA ITAs, BP has
been conducting marine mammal
monitoring within the action area to
satisfy monitoring requirements set
forth in those authorizations. The
monitoring programs have focused
mainly on bowhead whales and ringed
seals, as they are the two most common
marine mammal species found in the
Northstar Development area. Monitoring
conducted by BP includes: (1)
Underwater and in-air noise
measurements; (2) monitoring of ringed
seal lairs; (3) monitoring of hauled out
ringed seals in the spring and summer
months; and (4) acoustic monitoring of
the bowhead whale migration.
Additionally, although it was not a
requirement of the regulations or
associated LOAs, BP has also
incorporated work done by Michael
Galginaitis. Since 2001, Galginaitis has
observed and characterized the fall
bowhead whale hunts at Cross Island.

As required by the regulations and
annual LOAs, BP has submitted annual
reports, which describe the activities
and monitoring that occurred at
Northstar. BP also submitted a
comprehensive report, covering the
period 2005-2009. The comprehensive
report concentrates on BP’s Northstar
activities and associated marine
mammal and acoustic monitoring
projects from 2005-2009. However,
monitoring work prior to 2004 is
summarized in that report, and
activities in 2010 at Northstar were
described as well. The annual and
comprehensive reports are available on
the Internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental. htm#applications. A
summary of the monitoring was
provided in the “Previous Activities and
Monitoring” section of the proposed
rule (76 FR 39706, July 6, 2011). That
information has not changed and is not
repeated here. NMFS has determined
that BP complied with the mitigation
and monitoring requirements set forth
in regulations and annual LOAs. In
addition, NMFS has determined that the

impacts on marine mammals and on the
availability of marine mammals for
subsistence uses from the activity fell
within the nature and scope of those
anticipated and authorized in the
previous authorization (supporting the
analysis in the current authorization).

Comments and Responses

On July 6, 2011 (76 FR 39706), NMFS
published a proposed rule in response
to BP’s request to take marine mammals
incidental to operation of offshore oil
and gas facilities in the U.S. Beaufort
Sea, Alaska, and requested comments,
information, and suggestions concerning
the request. During the 30-day public
comment period, NMFS received
comments from one private individual
and the Marine Mammal Commission
(MMC). NMFS has responded to these
comments here.

Comment 1: The private citizen letter
supported issuance of the authorization.

Response: NMFS has issued the
requested authorization.

Comment 2: Regarding the estimated
take of beluga whales, the MMC notes
that some of the assumptions used to
estimate take were based on data from
peer-reviewed literature while other
assumptions had no reasoned
explanation. As such, the MMC does not
believe that the information used to
calculate the estimated number of takes
of beluga whales was explained
sufficiently or was scientifically sound.
Additionally, the estimated number of
takes of beluga whales included in
Table 4 of the proposed rule preamble
is inconsistent with the number in
section 217.142 of the proposed rule. To
address both of these concerns, the
MMC recommends that NMFS require
BP to provide a reasoned justification
for the requested number of takes of
beluga whales during the open-water
season and ensure that the resulting take
estimate is reflected accurately in
section 217.142 of the regulations.

Response: In developing the estimated
take of beluga whales, BP used
monitoring data collected before
construction of Northstar commenced.
BP used Bowhead Whale Aerial Survey
Program (BWASP, now referred to as the
Aerial Surveys of Arctic Marine
Mammals Project [ASAMM)]) aerial
survey data from 19792000 and LGL
Limited aerial survey data from 1996—
2000. Data from these two aerial survey
programs note sightings throughout the
Beaufort Sea. Therefore, assumptions
needed to be made based on how many
beluga whales might occur within the
Level B harassment ensonified area
around Northstar. Using data from
BWASP and LGL surveys, it was noted
that the majority of the beluga migration

occurred far offshore of the Northstar
development and that only 20% (and
likely less) of the beluga population
migrated closer into shore. The
proposed rule used the 1992 estimate of
the Beaufort Sea stock of beluga whales
of 39,258 individuals. However, it is
estimated that the stock has been
increasing at a maximum annual rate of
4% (Hill and DeMaster, 1998; Angliss
and Allen, 2011). Assuming a continued
4% annual growth rate, the population
size could be approximately 89,457
beluga whales in 2013. This estimate is
a maximum value and does not include
loss of animals due to subsistence
harvest or natural mortality factors.
Angliss and Allen (2011) consider the
current annual rate of increase to be
unknown, and thus, the population size
in 2013 may be less than the estimated
value. Therefore, the 1992 population
estimate was used to derive the take
estimate.

Because some of the assumptions
about percentage of individuals likely to
be present in the area were not based on
peer-reviewed literature and instead
were based on scientific conjecture, it
has been determined that it is more
reasonable to estimate take of beluga
whales based on the aerial survey data
regarding sightings of belugas in the
area. BWASP data from 2006—-2009 note
very few sightings of belugas in the
survey block that encompasses
Northstar (Clarke et al., 2011a,b). Only
six individuals were sighted in Block 1
in 2006, and groups of 1-20 individuals
were sighted closer to shore in
September 2007 with sightings in Block
1 occurring east of Northstar (Clarke et
al., 2011a). In 2010 and 2011, there were
no sightings of belugas in the survey
block closest to Northstar (Block 1;
Clarke et al., 2011c, 2012). However,
some sightings occurred in Block 2,
which is the next block offshore from
Northstar. The 2012 ASAMM report
indicates a small number of beluga
whale sightings in Block 1 (maximum of
three individuals in one sighting) with
more sightings occurring in Block 2
(Clarke et al., 2013). Based on this
information, the sighting rates noted
prior to Northstar construction, and
average group size, it is estimated that
20 beluga whales would be taken by
Level B harassment annually during the
open-water season. The inconsistency in
take estimates between the preamble
and regulatory text has been corrected.

Comment 3: The MMC notes that BP’s
application did not specify Level A and
B harassment zones for each of its
proposed activities. Instead, it indicated
that it would (1) shut down activities if
a marine mammal was within the
respective in-water Level A harassment
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zone for impulsive sources and (2)
conduct acoustic measurements for any
novel sound sources that produce in-air
sounds of 90 dB re 20 yPa (rms) or
greater. The MMC notes their
appreciation for BP’s measurements of
in-water and in-air sound sources to
date. However, it is not clear that all
sound sources have been identified and
that BP has in place reasonable plans to
monitor their impacts. To ensure that
sound propagation from all important
sources is measured and appropriate
harassment zones are established, the
MMC recommends that NMFS: (1)
require BP to identify all untested or
novel impulsive and continuous sound
sources; (2) work with BP to determine
activity- and site-specific in-air and in-
water Level A and B harassment zones
for all those sources (including using
the 120-dB re 1 puPa (rms) threshold for
continuous sources); and (3) require BP
to monitor those zones during all
operations of the various sound sources
and report its findings.

Response: As noted earlier in this
document, activities anticipated to
occur during the period of this final rule
(i.e., January 2014—January 2019) are a
continuation of activities that have been
occurring for several years. Therefore,
acoustic measurements have been made
for the majority of sound sources to be
used during activities occurring under
these regulations. In its MMPA
authorization request, BP noted all
sound sources that are reasonably likely
to be used during the course of the next
5 years of operation. However, there
could be an unforeseen repair that may
require use of a device not previously
anticipated. At such time that the sound
source is identified, BP is required (by
these regulations) to conduct acoustic
measurements on that source.

NMFS has established in-water
acoustic thresholds that identify the
received sound levels above which
hearing impairment or other injury
could potentially occur, which are 180
and 190 dB re 1 puPa (rms) for cetaceans
and pinnipeds, respectively (NMFS,
1995, 2000). As identified in BP’s
monitoring plan and required in these
final regulations, to prevent or at least
minimize exposure to sound levels that
might cause hearing impairment,
exclusion zones will be established and
monitored for the presence of seals and
whales for activities that will produce
impulsive sounds above these levels.

NMEF'S has not established in-air
acoustic thresholds identifying received
sound levels above which hearing
impairment or other injury could
potentially occur. Southall et al. (2007)
propose that devices producing single or
multiple pulse or nonpulse sounds may

cause injury at SPLs at or above 149 dB
re 20 puPa (rms). Table 5 in BP’s
application identifies sound levels of
several commonly used devices on
Northstar Island. In-air broadband
sounds were found to be between
approximately 65 and 81 dB re 20 pPa.
Southall et al. (2007) reference
Blackwell et al. (2004b) where reactions
of ringed seals to pipe-driving were
noted. The authors noted that there
were no observable responses or brief
orientation responses to in-air received
levels of 60—80 dB re 20 puPa. Based on
this information, only minor Level B
behavioral harassment responses are
anticipated from any of the in-air
sounds produced on the island.

For more than a decade, BP has
implemented an extensive acoustic
monitoring program to measure sounds
produced by the island’s activities and
to record calls of bowhead whales
migrating westward through the
Beaufort Sea in the fall. In-water sound
levels from continuous sources often fell
to 120—140 dB re 1 pPa (rms) within
1.2—2.5 mi (2—4 km) of the island.
Because most cetaceans migrate farther
offshore, many of them will occur
outside the area ensonified to Level B
harassment thresholds. BP will continue
to conduct an acoustic monitoring
program under these final regulations,
as well as its summer visual monitoring
program of hauled out seals. In the case
of activities that will introduce
impulsive sounds into the marine
environment above 180 dB re 1 uPa
(rms), BP is required to employ trained
biological visual observers to watch for
marine mammals. NMFS has
determined that the protocols BP
currently has in place and as required
by these final regulations are sufficient
to accurately record sounds produced
by island activities and for
implementing appropriate mitigation
and monitoring procedures.

Comment 4: The MMC recommends
that NMFS require BP to use ramp-up,
shutdown, and power-down procedures
with all activities that require
establishment of harassment zones
based on either impulsive or continuous
noise, whether in-air or in-water.

Response: Currently, the only types of
activities that would likely require the
establishment of 180— and 190-dB re 1
uPa (rms) exclusion zones are impact
hammering activities. BP proposed in
their application (and NMFS has
required in these final regulations) the
implementation of shutdown and
power-down procedures if marine
mammals enter into the respective
exclusion zones. The wording in the
proposed rule (i.e., “. . . reduce its SPL
sufficiently to ensure that received SPLs

do not exceed those prescribed SPL
intensities at the affected marine
mammal’’) may have led to some
confusion about whether or not a
power-down would be required. This
language was meant to convey the same
requirement included in other
authorizations that require an operator
to reduce the sound output from a
source to ensure that a marine mammal
would not enter into the exclusion zone.
If a power-down is insufficient to
reduce the SPL to a level where the
animal would not be ensonified to those
levels, then a full shutdown is required.

Per the MMC'’s recommendation,
NMEFS has added the requirement for a
ramp-up technique in the case of impact
hammering activities to this final rule.
A ramp-up technique shall be used at
the beginning of each day’s in-water pile
driving activities and if pile driving
resumes after it has ceased for more
than 1 hour. If a vibratory driver is used,
BP is required to initiate sound from
vibratory hammers for 15 seconds at
reduced energy followed by a 1-minute
waiting period. The procedure shall be
repeated two additional times before
full energy may be achieved. If a non-
diesel impact hammer is used, BP is
required to provide an initial set of
strikes from the impact hammer at
reduced energy, followed by a 1-minute
waiting period, then two subsequent
sets. If a diesel impact hammer is used,
BP is required to turn on the sound
attenuation device for 15 seconds prior
to initiating pile driving.

None of BP’s activities would require
implementation of ramp-up, shutdown,
or power-down procedures based on in-
air thresholds; therefore, none are
required in the final rule.

Comment 5: The MMC recommends
that NMFS require BP to conduct
monitoring for 30 minutes before,
during, and after all in-water activities
that use impulsive or continuous
sources (e.g., pile driving, pile removal,
drilling, etc.). Such monitoring should
contribute to a dataset that can be used
to inform decisions regarding similar
activities in the future.

Response: As noted in the MMC
letter, monitoring for 30 minutes prior
to initiation of the activity and during
the activity was contained in BP’s
application and the proposed rule. This
protocol is contained in this final rule.
However, there was no mention of
monitoring for up to 30 minutes after
the cessation of such activities in BP’s
application or the proposed rule. NMFS
has added such a requirement to the
final rule. Therefore, under this final
rule, BP is required to conduct
monitoring for 30 minutes before,
during, and after all in-water activities
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that use impulsive or continuous
sources (e.g., pile driving, pile removal,
drilling, etc.). The data collected by BP
during these monitoring efforts will be
used by NMFS to inform future
decisions regarding similar activities.

Comment 6: The MMC commends BP
for its commitment to conducting
nearshore and offshore passive acoustic
monitoring to assess bowhead whale
calls during migration and recommends
that NMFS work with BP to continue its
monitoring, analysis, and reporting of
the acoustic data BP collects on the
occurrence, abundance, distribution,
and movement of bowhead whales for
periods before, during, and after all of
the proposed activities (especially the
use of vibratory or impact hammers and
transiting of the vessels). The MMC also
encourages BP to report data collected
from any other vocalizing cetacean.

Response: As noted in BP’s
application and in the proposed rule, BP
attempts to limit repairs requiring the
use of vibratory or impact hammers
during the ice-covered season or break-
up period when cetaceans are not
present in the area. Acoustic recorders
are only deployed for approximately 30
days each year during the fall bowhead
whale migration westward through the
Beaufort Sea. It is logistically
impracticable to deploy acoustic
recorders during the ice-covered season.
Therefore, the recorders are deployed at
times when cetaceans most commonly
occur in the area, which is during the
open-water season and sometimes
during the break-up period. If vibratory
or impact hammering activities or vessel
transits occur during this time period,
then the acoustic monitoring will be in
place. BP has agreed to begin reporting
recorded vocalizations of other cetacean
species (see Table 1 in the ‘“Monitoring
Plan Peer Review” section earlier in this
document). However, it is unlikely that
many gray or beluga whale calls will be
detected. Gray whales are infrequent
callers and are not commonly
encountered near Northstar. Belugas
tend to occur well to the north of
Northstar and call at frequencies that are
unlikely to carry to the location of the
array or to be detectable within the
current recording bandwidth of BP’s
recorders. BP will assess the possibility
of recording at higher frequencies, but
their ability to do so is limited by
existing hardware.

Comment 7: The peer-review panel at
the 2011 Open-Water meeting suggested
that the oil and gas industry investigate
methods of far-field monitoring that do
not require visual observers (i.e.,
unmanned aircraft). The panel also
noted that other new technologies (i.e.,
unmanned underwater vehicles) could

be used to provide far-field monitoring.
The MMC believes that those
technologies offer feasible monitoring
techniques for future industry activities,
but that legal constraints on using them
(e.g., Federal Aviation Administration
[FAA] requirements) have yet to be
addressed. To further improve
mitigation and monitoring methods, the
MMC recommends that NMFS work
with BP and other industry operators to:
(1) evaluate the potential for using new
technologies for mitigation and
monitoring purposes; and (2) when and
as appropriate, consult with the FAA
and other responsible agencies to (a)
clarify existing constraints on the use of
such technology and (b) devise methods
to implement the new technologies
within those constraints.

Response: NMFS concurs that
monitoring techniques are constantly
evolving, especially in the Arctic. As
appropriate, NMFS will work with BP
and other industry operators to evaluate
the potential for using new technologies
for mitigation and monitoring purposes.
If after those discussions it is
determined that certain techniques
should be pursued further, NMFS will
consult with the FAA and other
responsible agencies to clarify existing
constraints on the use of such
technology and devise methods to
implement the new technologies within
those constraints.

Comment 8: The MMC states that BP
and NMFS are too dismissive of the
probability of a major oil spill occurring
and the risks to marine mammals. The
MMC notes that the risk of an oil spill
is not simply a function of its
probability of occurrence; it also must
take into account the consequences if
such a spill occurs. Those consequences
are, in part, a function of the spill’s
characteristics and the ability of the
industry and government to mount an
effective response. The MMC states:
“The assertion that BP would be able to
respond adequately to any kind of major
spill is simply unsupported by all the
available evidence.”

Response: The proposed rule (76 FR
39706, July 6, 2011) described design
features, as well as routine inspections
and maintenance conducted by BP to
minimize the likelihood of a major oil
spill occurring at Northstar Island.
Additionally, emergency and oil spill
response training occurs at various
times throughout the year at Northstar.
The proposed rule also contained an
extensive discussion on the potential
effects of oil to cetaceans and pinnipeds
in the area and their habitat (see 76 FR
39722-39726 and 39728-39730, July 6,
2011). That discussion noted that in the
unlikely event of an oil spill from the

Northstar pipeline itself, flow through
the line can be stopped, thus reducing
the amount of oil that would be spilled
into the marine environment, thus
making the situation different from the
April 2010 incident in the Gulf of
Mexico. NMFS’ EA for this action also
contains an analysis of the potential
effects of an oil spill on marine
mammals, their habitats, and
subsistence activities.

BP has produced oil from Northstar
since October 2001. There have been no
major oil spills at Northstar or in the
marine environment since production
began. BP’s annual reports note all spills
that occur on a yearly basis as a result
of conducting oil production operations.
Only small spill events have been noted.
While spills of basic materials, such as
hydraulic fluids and motor oil, occur
annually, NMFS has no reason to
believe that there will be a major spill
from the Northstar facility. For example,
the five reports noting activity and
incidents at the facility from November
1, 2005, through October 31, 2010, all
indicate that there were 91 reportable
small spills (such as 0.25 gallons of
hydraulic fluid, 3 gallons of power
steering fluid, or other relatively small
amounts of sewage, motor oil, hydraulic
oil, sulfuric acid, etc.), three of which
reached Beaufort water or ice. All
material (for example, 0.03 gallons of
hydraulic fluid) from these three spills
was completely recovered, with no
resulting impacts to marine mammals,
their habitats, or subsistence uses of
marine mammals. Based on BP’s ability
to clean up past material spills, NMFS
believes that any future material spills
will be quickly contained and cleaned
up completely.

Comment 9: The MMC states that BP’s
current Oil Discharge Prevention and
Contingency Plan (ODPCP) outlines
several measures for preventing and
responding to a spill, as summarized in
the application. As a result of the Gulf
of Mexico Deepwater Horizon oil spill,
the Bureau of Ocean Energy
Management (BOEM) recently issued
revised requirements for new or
previously submitted development and
production plans. In accordance with
those revised requirements, operators
must demonstrate adequate planning
and preparation to ensure that oil and
gas activity on the Outer Continental
Shelf conforms with all applicable
federal laws and regulations, is safe,
conforms to sound conservation
practices and does not cause undue or
serious harm or damage to the human,
marine or coastal environment (30 CFR
250.202). It also requires operators to
revise blowout and worst-case discharge
scenarios (Notice to Lessees NTL 2010—
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NO06) and to obtain additional resources
and capabilities to help them avoid a
major oil spill or respond if such a spill
occurs. To clarify its existing response
capabilities, BP should provide a
realistic review and demonstration of its
response capabilities (e.g., in-situ
burning and mechanical recovery) and
update its response plans based on
lessons learned from the Deepwater
Horizon oil spill and the conditions
likely to be encountered in the Beaufort
Sea.

The MMC understands that BP has
submitted a revised ODPCP to the
BOEM and that it has yet to be
approved. For such purposes, NMFS
should work closely with BOEM to
ensure that oil and gas operations are
safe. Given that BOEM, the state of
Alaska, and the U.S. Coast Guard have
yet to approve the plan, it is not clear
how NMFS can decide that the plan is
adequate. For that reason, the MMC
recommends that NMFS review BP’s
revised ODPCP to determine whether
the plan is adequate for preventing and
responding to a major oil spill, convey
the findings of this determination to
BOEM, include a full description of
response capabilities in the final rule,
and incorporate sufficient mitigation
measures into that rule to address
response capabilities, thereby
minimizing the likelihood of spill-
related serious injury to or mortality of
marine mammals and other wildlife and
prevent serious degradation of the
marine environment.

Response: At the proposed rule stage,
staff from NOAA’s Office of Response
and Restoration reviewed BP’s oil spill
prevention and response measures and
capabilities and determined that the
likelihood of a major uncontrolled well
blow-out incident is small. Moreover,
that review indicated that BP continues
to implement appropriate prevention
protocols and utilize the best available
technology in the event of a major well
blow-out incident. BP’s revised plan
was again submitted to NOAA’s Office
of Response and Restoration. Based on
that review, Office of Response and
Restoration staff determined that BP
understands and addresses the
complexity involved in responding to
potential oil spills at Northstar and that
BP has adequately accounted for
different scenarios in order to deal
successfully with the various types of
spills that could occur. While the
review revealed some areas of the
application that would warrant revised
trajectory analysis, the reviewers
determined that BP’s ODPCP
sufficiently and accurately analyzes the
scope and oil spill response strategies
for the Northstar oil production facility.

Department of the Interior’s BSEE is
the Federal agency with jurisdiction
over determining the sufficiency of
pollution prevention measures relating
to offshore oil and gas operations. BSEE
reviews the plan to ensure that
identified measures are in keeping with
applicable Federal regulations found in
30 CFR 250 Subpart C and industry
standards. Federal agencies are able to
provide input regarding mitigation
measures through updates of the North
Slope Subarea Contingency Plan, which
is part of the Alaska Federal/State
Preparedness Plan for Response to Oil
and Hazardous Substance Discharges/
Releases (May 2012). By regulation,
industry is required to comply with the
applicable standards established in
these Area Contingency Plans. As a
member of the Alaska Regional
Response Team, NMFS was given a full
opportunity to submit input to this
document establishing requirements for
mitigation for all offshore operators. BP
has revised their plans to incorporate
the lessons learned from the Deep Water
Horizon event as well as the
requirements contained in the relevant
Notices to Lessees for calculating the
worst-case discharge volume for the
Northstar facility. BP’s plan was also
revised recently to respond to BSEE
regulations relating to updated safety
standards and practices. The Northstar
ODPCP was made available for public
and government comment during the
State of Alaska renewal process which
resulted in an approved plan by the
State on February 10, 2012. BSEE’s Oil
Spill Response Division is in the
process of completing its review of this
plan and will ensure that all applicable
regulations have been followed.

As noted earlier in this response to
comment, experts in NOAA’s Office of
Response and Restoration reviewed the
updated ODPCP. NOAA’s comments
and suggestions were shared with BSEE,
as requested by the MMC. Those
comments were considered by BSEE in
its review of BP’s ODPCP. BP’s response
capabilities were summarized in the
proposed rule (76 FR 39706, July 6,
2011) and are described in greater detail
in the ODPCP (available on the Internet
at: http://www.nmfs.noaa.gov/pr/
permits/incidental.htm). NMFS assessed
whether additional mitigation measures
addressing response capabilities should
be added to this final rule and
determined that none were appropriate.
Moreover, BP will conduct any needed
oil spill response activities that occur in
the vicinity of marine mammals in
accordance with NOAA’s Marine
Mammal Oil Spill Response Guidelines,
to the extent practicable.

Comment 10: The MMC recommends
that NMFS condition the final rule to
require BP to suspend its activities if
more than five ringed seals are killed in
any year, or any other marine mammal
is seriously injured or killed and the
injury or death could have been caused
by those activities (e.g., a fresh carcass
is found). NMFS should investigate any
such incident to assess the cause and
full impact (e.g., the types of injuries,
the number of animals involved) and to
determine what modifications in BP’s
activities are needed to avoid additional
injuries or deaths. This will require that
the appropriate investigators have
timely access to the carcass(es), which
will require that BP take steps to
provide such access (e.g., by securing
the carcass(es) and providing transport
for investigators to the site). Full
investigation of such incidents is
necessary to provide information
regarding the potential impact of
Northstar’s activities on marine
mammals and to devise the means for
avoiding such occurrences in the future.

Response: NMFS has added language
to § 217.146 of this final rule requiring
BP to notify NMFS within 24 hours if
more than five ringed seals are killed
annually as a result of the specified
activity or if any other marine mammal
species is injured, seriously injured or
killed as a direct result of the specified
activity at Northstar. The specific
activity that resulted in the injury or
death of the marine mammal will be
halted until NMFS can review the
circumstance of the incident and work
with BP to modify operations, if it is
deemed necessary. Information that
must be contained in the incident report
submitted to NMFS includes: (1) time,
date, and location (latitude/longitude) of
the incident; (2) the type of equipment
involved in the incident; (3) description
of the incident; (4) water depth, if
relevant; (5) environmental conditions
(e.g., wind speed and direction, Beaufort
sea state, cloud cover, and visibility); (6)
species identification or description of
the animal(s) involved; (7) the fate of the
animal(s); and (8) photographs or video
footage of the animal (if equipment is
available). Activities shall not resume
until NMFS is able to review the
circumstances causing the exceedance
of the authorized take. NMFS will work
with BP to identify additional measures
to minimize the likelihood that more
than five ringed seals will not be killed
each year (or other marine mammal
species that may have been injured,
seriously injured, or killed) from BP’s
activities. BP may not resume their
activities until notified by NMFS via
letter, email, or telephone.
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In the event that BP discovers a dead
or injured marine mammal and it is
determined that the cause of the injury
or death is either unknown or unrelated
to the specified activities at Northstar,
BP will provide documentation as noted
in the previous paragraph to NMFS
within 24 hours of the discovery. In
these two instances, BP may continue to
operate while NMFS reviews the
circumstances of the incident. In
addition to notifying the NMFS Office of
Protected Resources and NMFS Alaska
Regional Office, BP will also be required
to contact the Alaska Regional Stranding
Coordinators or the NMFS Alaska
Stranding Hotline so that they can come
and recover the animal if they choose to
do so.

Estimated Take of Marine Mammals

One of the main purposes of NMFS’
effects assessments is to identify the
permissible methods of taking, which
involves an assessment of the following
criteria: the nature of the take (e.g.,
resulting from anthropogenic noise vs.
from ice road construction, etc.); the
regulatory level of take (i.e., mortality
vs. Level A or Level B harassment); and
the amount of take. In the “Potential
Effects of the Specified Activity on
Marine Mammals” section of the
proposed rule (76 FR 39706, July 6,
2011), NMFS identified the different
types of effects that could potentially
result from activities at BP’s Northstar
facility.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment’” as: “‘any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].” Take by Level B
harassment is anticipated from
operational sounds extending into the
open-water migration paths of cetaceans
and open-water areas where pinnipeds
might be present, from the physical
presence of personnel on the island,
vehicle traffic, and by helicopter
overflights. Take of hauled out
pinnipeds, by harassment, could also
occur as a result of in-air sound sources.
Certain species may have a behavioral
reaction to the sound emitted during the
activities; however, hearing impairment
as a result of these activities is not
anticipated because of the low source
levels for much of the equipment that is
used. There is also a potential for take

by injury or mortality of ringed seals
from ice road construction activities.
Because of the slow speed of hovercraft
and vessels used for Northstar
operations, it is highly unlikely that
there would be any take from these
activities.

Because BP operates the Northstar
facility year-round, take of marine
mammals could occur at any time of
year. However, take of all marine
mammal species that could potentially
occur in the area is not anticipated
during all seasons. This is because of
the distribution and habitat preferences
of certain species during certain times of
the year. BP provided a full description
of the methodology used to estimate
takes in its application (see ADDRESSES),
which is also provided in the proposed
rule (76 FR 39706, July 6, 2011). Please
refer to those documents for the full
explanation, as only a short summary is
provided here. As noted earlier in this
document, there was a slight change to
the method for calculating the take of
beluga whales during the open-water
season. That is explained further in this
section.

Estimated Takes in the Ice-Covered
Season

Potential sources of disturbance to
marine mammals from the Northstar
project during the ice-covered period
consist primarily of vehicle traffic along
the ice-road, helicopter traffic, and the
ongoing production and drilling
operations on the island. During the ice-
covered season, the ringed seal is the
only marine mammal that occurs
regularly in the area of landfast ice
surrounding Northstar. Spotted seals do
not occur in the Beaufort Sea in the ice-
covered season. Small numbers of
bearded seals occur occasionally in the
landfast ice in some years. Bowhead and
beluga whales are absent from the
Beaufort Sea in winter (or at least from
the landfast ice portions of the Beaufort
Sea), and in spring their eastward
migrations are through offshore areas
north of the landfast ice, which
excludes whales from areas close to
Northstar. Gray whales are also absent
from this part of the Beaufort Sea during
the ice-covered season. Therefore, takes
of marine mammals during the ice-
covered season were only estimated for
ringed and bearded seals.

Potential displacement of ringed seals
was more closely related to physical
alteration of sea ice by industry than to
exposure to detectable levels of low-
frequency industrial sound during
winter and spring (Williams et al., 2006;
Richardson et al., 2008b; Moulton et al.,
MS). The distance within which
displacement of ringed seals might

occur near a development like Northstar
was defined as the physically affected
area plus a 328 ft (100 m) buffer zone.

A study from a drill site in the Canadian
Beaufort Sea provided similar results
(Harwood et al., 2007). The Northstar
ice road is typically flooded and
thickened and/or cleared of snow. The
physically affected ice road area is about
1,312 ft (400 m) wide, and this is
extended with 328 ft (100 m) on either
side to a total width of 1,969 ft (600 m)
to derive the zone of displacement. This
zone of displacement (or impact zone)
around physically affected areas such as
the ice road, work areas on the ice, and
Northstar Island itself, is used to
calculate the number of seals potentially
affected (Richardson et al., 2008b).

(1) Bearded Seal

The few bearded seals that remain in
the area during winter and spring are
generally found north of Northstar in
association with the pack ice or the edge
of the landfast ice. Based on available
data, and the ecology of bearded seals,
it is unlikely that more than a few
bearded seals (and most likely none)
will be present in close proximity (<328
ft [100 m]) to the ice road and Northstar
itself during the ice-covered season. The
most probable number of bearded seals
predicted to be potentially impacted by
Northstar activities during the ice-
covered season in any one year is zero.
However, to allow for unexpected
circumstances that might lead to take of
bearded seals when they are present, BP
requested take of two bearded seals per
year during the ice-covered period by
Level B harassment.

(2) Ringed Seal

Individual ringed seals in the
Northstar area during the ice-covered
season may be displaced a short
distance away from the ice road
corridors connecting the production
islands to the mainland. Seal
monitoring each spring since 2005,
based on visual observations from the
Northstar module in the May 15-July 15
period, has shown continued
occurrence of ringed seals near
Northstar facilities, though with large
variations within and between years
(Aerts, 2009). During most of the year,
all age and sex classes, except for
newborn pups, could occur in the
Northstar area. Ringed seals give birth in
late March and April; therefore, at that
time of year young pups may also be
encountered.

Detailed monitoring of ringed seals
near Northstar was done during spring
and (in some years) winter of 1997 to
2002, including three years of Northstar
construction and initial oil production
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(2000-2002). BP estimated annual takes
of ringed seal based on data collected
from the intensive aerial monitoring
program conducted in 1997-2002, using
a series of steps outlined in BP’s MMPA
application and the proposed rule.
Those results indicate that 3—8 seals
could be present in the potential impact
zone (Table 3 in BP’s application). To
allow for unexpected circumstances that
might lead to take of ringed seals, BP
requested take of eight ringed seals per
year during the ice-covered period by
Level B harassment. In the unlikely
event that a ringed seal lair is crushed
or flooded, BP also requested take of up
to five ringed seals (including pups) by
injury or mortality per year.

Estimated Takes in the Break-up Season

Potential sources of disturbance to
marine mammals from the Northstar
project during the break-up period
consist primarily of hovercraft and
helicopter traffic, as well as the ongoing
production and drilling operations on
the island. Spotted seals and bowhead,
gray, and beluga whales are expected to
be absent from the Northstar project area
during the break-up period. Therefore,
take of those species during the break-
up period was not estimated.

Similar to the ice-covered season, BP
predicts that only very few bearded
seals (and most likely none) could be
present within the potential impact
zone around the ice road and Northstar
facilities during the break-up period.
The most probable number of bearded
seals predicted to be potentially
impacted by Northstar activities during
break-up in any one year is zero.
However, to account for the possible
presence of low numbers of bearded
seals during this time, NMFS has
authorized the take of two bearded seals
per year during the break-up season.

Impacts to ringed seals from Northstar
activities during the break-up period are
anticipated to be similar to those
predicted during the ice-covered period.
Additionally, the number of ringed seals
present within the potential impact
zone during the break-up period is
expected to be similar to the number
present during the ice-covered season. It
is possible that some of these seals are
the same individuals already counted as
present during the latter stages of the
ice-covered season (B. Kelly, pers.
comm.). Thus, if any seals were affected
during break-up, it is probable that some
of these would be the same individuals.
BP states that the requested Level B take
of eight ringed seals per year during the
ice-covered periods of 2014-2019 is
expected to also cover potentially
affected seals during break-up.
However, in case the same seals are

taken during both periods, NMFS has
authorized the take of eight ringed seals
per year by Level B harassment during
the break-up period.

Estimated Takes in the Open-Water
Season

Potential sources of disturbance to
marine mammals from the Northstar
project during the open-water period
consist primarily of hovercraft and ACS
vessels used for transfers of crew and
supplies, barge and tugboat traffic,
helicopter traffic, and the ongoing
production and drilling operations on
the island. During the open-water
season, all six species can potentially be
present in the Northstar area. Estimated
annual numbers of potential open-water
takes for each of these six species are
summarized next.

(1) Spotted Seal

Pupping and mating occur in the
spring when spotted seals are not in the
Beaufort Sea. Hence, young pups would
not be encountered in the Northstar
Development area. All other sex and age
classes may be encountered in small
numbers during late summer/autumn.
Spotted seals are most often found in
waters adjacent to river deltas during
the open-water season in the Beaufort
Sea, and major haul-out concentrations
are absent close to the project area. A
small number of spotted seal haul-outs
are (or were) located in the central
Beaufort Sea in the deltas of the Colville
River (which is more than 50 mi [80 km]
from Northstar) and, previously, the
Sagavanirktok River. No spotted seals
were positively identified during BP’s
Northstar marine mammal monitoring
activities, although a few spotted seals
might have been present. A total of 12
spotted seals were positively identified
near the source vessel during open-
water seismic programs in the central
Alaskan Beaufort Sea generally near
Northstar from 1996 to 2001 (Moulton
and Lawson, 2002). Numbers seen per
year ranged from zero (in 1998 and
2000) to four (in 1999). To account for
the possibility that spotted seals could
occur in small numbers in the proximity
of Northstar, NMFS has authorized the
take of five spotted seals per year during
the open-water period by Level B
harassment.

(2) Bearded Seal

During the open-water season,
bearded seals are widely and sparsely
distributed in areas of pack ice and open
water, including some individuals in
relatively shallow water as far south as
Northstar. Studies indicate that pups
and other young bearded seals up to 3
years of age comprise 40—45% of the

population (Nelson et al., n.d.), and that
younger animals tend to occur closer to
shore. Therefore, although all age and
sex classes could be encountered,
bearded seals encountered in the
Northstar project area during the open-
water period are likely to be young, non-
reproductive animals. Bearded seals, if
present, may be exposed to noise and
other stimuli from production activities
and vessel and aircraft traffic on and
around the island. To allow for
unexpected circumstances, BP
requested the take of one bearded seal
per year during the open-water period.

(3) Ringed Seal

Because ringed seals are resident in
the Beaufort Sea, they are the most
abundant and most frequently
encountered seal species in the
Northstar area. During the open-water
period, all sex and age classes (except
neonates) could potentially be
encountered. BP used a series of steps
and assumptions to estimate the number
of seals that potentially might be
harassed by noise from Northstar
production activities or from vessel and
aircraft traffic, which is explained in
BP’s MMPA application and the
proposed rule. Based on those
assumptions, BP estimated that 15
ringed seals might be present and
potentially affected during the open-
water season.

(4) Bowhead Whale

Bowhead whales are not resident in
the region of activity. During the open-
water season, relatively few westward
migrating bowheads occur within 6.2 mi
(10 km) of Northstar during most years.
However, in some years (especially
years with relatively low ice cover) a
larger percentage of the bowhead
population migrates within 6.2—9.3 mi
(10-15 km) of Northstar (Treacy, 1998;
Blackwell et al., 2007, 2009). The
bowhead whale population in the
Bering-Chukchi-Beaufort area was
estimated to include approximately
10,545 animals (CV=0.128) in 2001. To
estimate the 2013 population size for
purposes of calculating potential
“takes”, the annual rate of increase was
assumed to be steady at 3.4% (George et
al., 2004). Based on these figures, the
2013 population size could be
approximately 15,750 bowhead whales.

There are few data on the age and sex
composition of bowhead whales that
have been sighted near the Prudhoe Bay
area. The little available data from the
area and more extensive data from more
easterly parts of the Alaskan Beaufort
Sea in late summer/autumn (Koski and
Johnson, 1987; Koski and Miller, 2002,
2009) suggest that almost all age and sex
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categories of bowheads could be
encountered, i.e., males, non-pregnant
females, pregnant females, and calves
(mostly 3—6 months old). Newly born
calves (<1 month old) are not likely to
be encountered during the fall (Nerini ef
al., 1984; Koski et al., 1993). The
potential take of bowhead whales from
Northstar activities would be limited to
Level B harassment (including
avoidance reactions and other
behavioral changes). Most bowheads
that could be encountered would be
migrating, so it is unlikely that an
individual bowhead would be harassed
more than once.

Based on the amount of time bowhead
whales are expected to be present in the
general vicinity of the Northstar
Development area and the fact that most
of the whales migrate past the area
beyond the 120-dB sound isopleths
(NMFS’ threshold for Level B
harassment from continuous sound
sources), which typically extend out
less than 1.24—2.5 mi (2—4 km) from the
island, it is estimated that only a small
number of bowhead whales will be
taken by harassment each year as a
result of BP’s activities. Therefore, BP
requested take of 15 bowhead whales
per year during the open-water season
by Level B harassment.

(5) Gray Whale

Gray whales are uncommon in the
Prudhoe Bay area, with no more than a
few sightings in summer or early
autumn in any one year, and usually no
sightings (Miller et al., 1999; Treacy,
2000, 2002a,b). Small numbers of gray
whales were sighted on several
occasions in the central Alaskan
Beaufort, e.g., in the Harrison Bay area
(Miller et al., 1999; Treacy, 2000), in the
Camden Bay area (Christie et al., 2009)
and one single sighting near Northstar
production island (Williams and
Coltrane, 2002). Several single gray
whales have been seen farther east in
the Canadian Beaufort Sea (Rugh and
Fraker, 1981; LGL Ltd., unpubl. data),
indicating that small numbers must
travel through the Alaskan Beaufort
during some summers. No specific data
on age or sex composition are available
for the few gray whales that move east
into the Beaufort Sea. All sex and age
classes (including pregnant females)
could be found, with the exception of
calves less than 6 months of age.

Gray whales typically do not show
avoidance of sources of continuous
industrial sound unless the received
broadband level exceeds approximately
120 dB re 1 pPa (Malme et al., 1984,
1988; Richardson et al., 1995b; Southall

et al., 2007). The broadband received
level approximately 1,476 ft (450 m)
seaward from Northstar did not
exceeded 120 dB 1 pPa in the
operational period 2004-2008 (95th
percentiles), except when a vessel was
passing close to Northstar or the
acoustic recorders (maximum levels). To
account for the possibility that a low
number of gray whales could occur near
Northstar, BP requested take of two gray
whales per year during the open-water
period by Level B harassment.

(6) Beluga Whale

The Beaufort Sea beluga population
was estimated at 39,258 individuals in
1992, with a maximum annual rate of
increase of 4% (Hill and DeMaster,
1998; Angliss and Allen, 2009).
Assuming a continued 4% annual
growth rate, the population size could
be approximately 89,457 beluga whales
in 2013. However, the 4% estimate is a
maximum value and does not include
loss of animals due to subsistence
harvest or natural mortality factors.
Angliss and Allen (2009) consider the
current annual rate of increase to be
unknown. Thus, the population size in
2013 may be less than the estimated
value. Additionally, the southern edge
of the main fall migration corridor is
approximately 62 mi (100 km) north of
the Northstar region. A few migrating
belugas were observed in nearshore
waters of the central Alaskan Beaufort
Sea by aerial and vessel-based surveyors
during seismic monitoring programs
from 1996-2001 (LGL and Greeneridge,
1996a; Miller et al., 1997, 1998b, 1999).
Results from aerial surveys conducted
in 2006—2008 during seismic and
shallow hazard surveys in the Harrison
Bay and Camden Bay area also show
that the majority of belugas occur along
the shelf break, although there were
some observations in nearshore areas
(Christie et al., 2009). Vessel-based
surveyors observed a group of three
belugas in Foggy Island Bay in July
2008, during BP’s Liberty seismic
survey (Aerts et al., 2008) and small
groups of westward traveling belugas
have occasionally been sighted around
Northstar and Endicott, mostly in late
July to early/mid-August (John K.
Dorsett, Todd Winkel, BP, pers. comm.).
Any potential take of these beluga
whales in nearshore waters is expected
to be limited to Level B harassment.
Belugas from the Chukchi stock occur in
the Alaskan Beaufort Sea in summer but
are even less likely than the Beaufort
stock to be encountered in the nearshore
areas where sounds from Northstar will

be audible.

The few animals involved could
include all age and sex classes. Most of
the few belugas that could be
encountered would be engaged in
migration, so it is unlikely that a given
beluga would be repeatedly ‘“‘taken by
harassment”.

As noted in the response to comments
found earlier in this document
(Comment 2), take of beluga whales has
not been estimated the same way it was
in the proposed rule. The new
explanation is provided here. BWASP
data from 2006—2009 note very few
sightings of belugas in the survey block
that encompasses Northstar (Clarke et
al., 2011a,b). Only six individuals were
sighted in Block 1 in 2006, and groups
of 1-20 individuals were sighted closer
to shore in September 2007 with
sightings in Block 1 occurring east of
Northstar (Clarke et al., 2011a). In 2010
and 2011, there were no sightings of
belugas in the survey block closest to
Northstar (Block 1; Clarke et al., 2011c,
2012). However, some sightings
occurred in Block 2, which is the next
block offshore from Northstar. The 2012
ASAMM report indicates a small
number of beluga whale sightings in
Block 1 (maximum of three individuals
in one sighting) with more sightings
occurring in Block 2 (Clarke ef al.,
2013). Based on this information, the
sighting rates noted prior to Northstar
construction, and average group size, it
is estimated that 20 beluga whales
would be taken by Level B harassment
annually during the open-water season.

Summary of Authorized Take

BP requested and NMFS has
authorized the take of six marine
mammal species incidental to
operational activities at the Northstar
facility. However, because some of these
species only occur in the Beaufort Sea
on a seasonal basis, take of all six
species has not been authorized for an
entire year. BP broke out its take
requests into three seasons: ice-covered
season; break-up period; and open-water
season. Ringed and bearded seals are the
only species for which take was
requested (and has been authorized) in
all three seasons. Take of all six species
was only requested and authorized for
the open-water season. With the
exception of the request for five ringed
seal (including pups) takes by injury or
mortality per year, all requested takes
are by Level B harassment. Table 2 in
this document summarizes the
abundance, take estimates, and percent
of population for the six species for
which NMFS has authorized take.
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TABLE 2—POPULATION ABUNDANCE ESTIMATES, TOTAL ANNUAL AUTHORIZED TAKE (WHEN COMBINING TAKES FROM THE
ICE-COVERED, BREAK-UP, AND OPEN-WATER SEASONS), AND PERCENTAGE OF POPULATION THAT MAY BE TAKEN

FOR THE POTENTIALLY AFFECTED SPECIES

Total annual
Total annual authorized Percentage of
Species Abundance authorized injury or stock or
Level B take mortality population
take

RINGEA S@aI ...t e 1-.250,000 31 5 0.01
Bearded SEal ........cooiiiiiiiii e 1155,000 5 0 <0.01
SPOHEA SEAI ... e 1141,479 5 0 <0.01
BoWhead WHaIE .........ooiiiiiiiie e 215,750 15 0 0.1
Beluga Whale ..... 139,258 20 0 0.05
Gray WHal .......eooiiiiiee et 119,126 2 0 0.01

1 Abundance estimates in NMFS 2011 Alaska SAR (Allen and Angliss, 2012).
2Estimate from George et al. (2004) with an annual growth rate of 3.4%.

Because Prudhoe Bay (and the U.S.
Beaufort Sea as a whole) represents only
a small fraction of the Arctic basin
where these animals occur, NMFS has
determined that only small numbers of
the marine mammal species or stocks in
the area would be potentially affected
by operation of the Northstar facility.
The take estimates presented here do
not take into consideration the
mitigation and monitoring measures
contained in the regulations and
required in subsequent LOAs.

Negligible Impact and Small Numbers
Analysis and Determination

NMFS typically includes our
negligible impact and small numbers
analyses and determinations under the
same section heading of our Federal
Register notices. Despite co-locating
these terms, we acknowledge that
negligible impact and small numbers are
distinct standards under the MMPA and
treat them as such. The analyses
presented below do not conflate the two
standards; instead, each standard has
been considered independently and we
have applied the relevant factors to
inform our negligible impact and small
numbers determinations.

NMEF'S has defined “negligible
impact” in 50 CFR 216.103 as . .
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.” In making a
negligible impact determination, NMFS
considers a variety of factors, including
but not limited to: (1) the number of
anticipated mortalities; (2) the number
and nature of anticipated injuries; (3)
the number, nature, intensity, and
duration of Level B harassment; and (4)
the context in which the takes occur.

No injuries or mortalities are
anticipated for bearded and spotted
seals or for bowhead, beluga, and gray

.an

whales. There is the potential for a
small number of injuries or mortalities
to ringed seals (no more than five per
year) as a result of ice road construction
activities during the ice-covered season.
These injuries or mortalities could occur
if a ringed seal lair is crushed or
flooded. Additionally, animals in the
area are not anticipated to incur any
hearing impairment (i.e., TTS, a Level B
harassment, or permanent threshold
shift, a Level A [injury] harassment), as
acoustic measurements indicate source
levels below 180 dB and 190 dB, which
are the thresholds used by NMFS for
acoustic injury to marine mammals. All
other takes are anticipated to be by
Level B behavioral harassment only.
Certain species may have a behavioral
reaction (e.g., increased swim speed,
avoidance of the area, etc.) to the sound
emitted during the operational
activities. Table 2 in this document
outlines the number of takes that are
anticipated as a result of BP’s activities.
These takes are anticipated to be of low
intensity due to the low level of sound
emitted by the majority of the activities
themselves. Activities occur at Northstar
year-round, but the majority of these
activities produce low-level continuous
sounds. Only on rare occasions are more
high-intensity pulsed sounds emitted
into the surrounding environment. The
ringed seal (and possibly the bearded
seal) are the only species that occur in
the area year-round.

Even though activities occur
throughout the year, none of the
cetacean species occur near Northstar
all year. Cetaceans are most likely to
occur in the late summer and autumn
seasons. However, even during that
time, much of the populations of those
species migrate past the area farther
offshore than the area where Northstar
sounds can be heard. Spotted seals also
tend to only be present in the open-
water season. Moreover, they are more
common in the Colville River Delta area,

which is more than 50 mi (80 km) west
of the Northstar Development area, than
in the waters surrounding Northstar.
Ringed and bearded seals could be
found in the area year-round. However,
many of them remain far enough from
the facility, outside of areas where
harassment is possible. Additionally,
ringed seals have been observed in the
area every year since the beginning of
construction and into the subsequent
operational years.

Many animals perform vital functions,
such as feeding, resting, traveling, and
socializing, on a diel cycle (24-hr cycle).
Behavioral reactions to noise exposure
(such as disruption of critical life
functions, displacement, or avoidance of
important habitat) are more likely to be
significant if they last more than one
diel cycle or recur on subsequent days
(Southall et al., 2007). Consequently, a
behavioral response lasting less than
one day and not recurring on
subsequent days is not considered
particularly severe unless it could
directly affect reproduction or survival
(Southall et al., 2007). Even though
activities occur on successive days at
Northstar, none of the cetacean species
(i.e., beluga, bowhead, and gray whales)
are anticipated to incur impacts on
successive days. In the vicinity of
Northstar, bowheads and belugas are
migrating through the area. Therefore, it
is unlikely that the same animals are
impacted on successive days. Acoustic
data that have been collected off
Northstar Island for more than a decade
do not indicate that operations at the
island are affecting the bowhead whale
migrations through the Beaufort Sea.
Although bowhead whales have been
observed feeding in several locations
throughout the central Beaufort Sea,
most sightings have occurred more than
62 mi (100 km) from Northstar. Belugas
that migrate through the U.S. Beaufort
Sea typically do so farther offshore
(more than 37 mi [60 km]) and in deeper
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waters (more than 656 ft [200 m]) than
where Northstar activities occur. Gray
whales are rarely sighted this far east in
the U.S. Beaufort Sea. Additionally,
there are no known feeding grounds for
gray whales in the Prudhoe Bay area.
The most northern feeding sites known
for this species are located in the
Chukchi Sea near Hanna Shoal and
Point Barrow. Based on these factors,
exposures of gray whales to industrial
sounds are not expected to last for
prolonged periods (i.e., several days or
weeks) since they are not known to
remain in the area for extended periods
of time.

The same individual bearded and
spotted seals are also not likely to occur
in the project area on successive days.
Individual ringed seals may occur in the
project area on successive days. Ringed
seals construct lairs for pupping in the
Beaufort Sea in late winter/early spring
on the landfast ice. As noted earlier in
this document, BP is required to
implement mitigation measures to avoid
disturbing lairs and potentially crushing
lairs occupied by ringed seals. Bearded
seals breed in the Bering and Chukchi
Seas, as the Beaufort Sea provides less
suitable habitat for the species. Spotted
seals are even less common in the
Prudhoe Bay area, and the species does
not breed in the Beaufort Sea.
Monitoring results (which were
discussed in the proposed rule) indicate
that operation of the Northstar facility
has not affected activities such as ice
seal resting and pupping in the area.
Additionally, pinnipeds appear to be
more tolerant of anthropogenic sound,
especially at lower received levels, than
other marine mammals, such as
mysticetes.

Of the six marine mammal species for
which take is authorized, one is listed
as endangered under the ESA—the
bowhead whale—and two are listed as
threatened—ringed and bearded seals.
All three species are also considered
depleted under the MMPA. As stated
previously in this document, the
affected bowhead whale stock has been
increasing at a rate of 3.4% per year
since 2001 (Allen and Angliss, 2012).
There are currently no reliable data on
trends of the ringed and bearded seal
stocks in Alaska. Certain stocks or
populations of gray and beluga whales
and spotted seals are listed as
endangered or are proposed for listing
under the ESA; however, none of those
stocks or populations occur in the
activity area. There is currently no
established critical habitat in the project
area for any of these six species.

The population estimates for the
species that may potentially be taken as
a result of BP’s activities were presented

earlier in this document. For reasons
described earlier in this document, the
maximum calculated number of
individual marine mammals for each
species that could potentially be taken
annually is small relative to the overall
population sizes (less than 1% of each
of the six populations or stocks).

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
mitigation and monitoring measures,
NMEFS has determined that operation of
the BP Northstar facility will result in
the incidental take of small numbers of
marine mammals and that the total
taking from BP’s activities will have a
negligible impact on the affected species
or stocks.

Impact on Availability of Affected
Species or Stock for Taking for
Subsistence Uses

Relevant Subsistence Uses

The disturbance and potential
displacement of marine mammals by
sounds from island production activities
are the principal concerns related to
subsistence use of the area. However,
contamination of animals and
traditional hunting areas by oil (in the
unlikely event that a major oil spill did
occur) is also a concern. Subsistence
remains the basis for Alaska Native
culture and community. Marine
mammals are legally hunted in Alaskan
waters by coastal Alaska Natives. In
rural Alaska, subsistence activities are
often central to many aspects of human
existence, including patterns of family
life, artistic expression, and community
religious and celebratory activities.
Additionally, the animals taken for
subsistence provide a significant portion
of the food that will last the community
throughout the year. The main species
that are hunted include bowhead and
beluga whales, ringed, spotted, and
bearded seals, walruses, and polar bears.
(As mentioned previously in this
document, both the walrus and the
polar bear are under the USFWS’
jurisdiction.) The importance of each of
these species varies among the
communities and is largely based on
availability.

Residents of the village of Nuigsut are
the primary subsistence users in the
project area. The communities of
Barrow and Kaktovik also harvest
resources that pass through the area of
interest but do not hunt in or near the
Northstar area. Subsistence hunters
from all three communities conduct an
annual hunt for autumn-migrating
bowhead whales. Barrow also conducts

a bowhead hunt in spring. Residents of
all three communities hunt seals. Other
subsistence activities include fishing,
waterfowl and seaduck harvests, and
hunting for walrus, beluga whales, polar
bears, caribou, and moose. Relevant
harvest data are summarized in Tables

8 and 9 in BP’s application (see
ADDRESSES).

Nuigsut is the community closest to
the Northstar development
(approximately 54 mi [87 km] southwest
from Northstar). Nuigsut hunters
harvest bowhead whales only during the
fall whaling season (Long, 1996). In
recent years, Nuigsut whalers have
typically landed three or four whales
per year (see Table 9 in BP’s
application). Nuigsut whalers
concentrate their efforts on areas north
and east of Cross Island, generally in
water depths greater than 66 ft (20 m;
Galginaitis, 2009). Cross Island is the
principal base for Nuigsut whalers
while they are hunting bowheads (Long,
1996). Cross Island is located
approximately 16.8 mi (27 km) east of
Northstar.

Kaktovik whalers search for whales
east, north, and occasionally west of
Kaktovik. Kaktovik is located
approximately 124 mi (200 km) east of
Northstar Island. The western most
reported harvest location was about 13
mi (21 km) west of Kaktovik, near 70°10’
N., 144°11’ W. (Kaleak, 1996). That site
is about 112 mi (180 km) east of
Northstar Island.

Barrow whalers search for whales
much farther from the Northstar area—
about 155+ mi (250+ km) to the west.
However, given the westward migration
of bowheads in autumn, Barrow (unlike
Kaktovik) is “downstream” from the
Northstar region during that season.
Barrow hunters have expressed concern
about the possibility that bowheads
might be deflected offshore by Northstar
and then remain offshore as they pass
Barrow.

Beluga whales are not a prevailing
subsistence resource in the communities
of Kaktovik and Nuigsut. Kaktovik
hunters may harvest one beluga whale
in conjunction with the bowhead hunt;
however, it appears that most
households obtain beluga through
exchanges with other communities.
Although Nuigsut hunters have not
hunted belugas for many years while on
Cross Island for the fall hunt, this does
not mean that they may not return to
this practice in the future. Data
presented by Braund and Kruse (2009)
indicate that only one percent of
Barrow’s total harvest between 1962 and
1982 was of beluga whales and that it
did not account for any of the harvested
animals between 1987 and 1989.
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Ringed seals are available to
subsistence users in the Beaufort Sea
year-round, but they are primarily
hunted in the winter or spring due to
the rich availability of other mammals
in the summer. Bearded seals are
primarily hunted during July in the
Beaufort Sea; however, in 2007, bearded
seals were harvested in the months of
August and September at the mouth of
the Colville River Delta, which is more
than 50 mi (80 km) from Northstar.
However, this sealing area can reach as
far east as Pingok Island, which is
approximately 17 mi (27 km) west of
Northstar. An annual bearded seal
harvest occurs in the vicinity of Thetis
Island (which is a considerable distance
from Northstar) in July through August.
Approximately 20 bearded seals are
harvested annually through this hunt.
Spotted seals are harvested by some of
the villages in the summer months.
Nuiqsut hunters typically hunt spotted
seals in the nearshore waters off the
Colville River Delta. The majority of the
more established seal hunts that occur
in the Beaufort Sea, such as the Colville
delta area hunts, are located a
significant distance (in some instances
50 mi [80 km] or more) from the project
area.

Potential Impacts to Subsistence Uses

NMFS has defined ‘“‘unmitigable
adverse impact” in 50 CFR 216.103 as:
“. . . an impact resulting from the
specified activity: (1) That is likely to
reduce the availability of the species to
a level insufficient for a harvest to meet
subsistence needs by: (i) Causing the
marine mammals to abandon or avoid
hunting areas; (ii) Directly displacing
subsistence users; or (iii) Placing
physical barriers between the marine
mammals and the subsistence hunters;
and (2) That cannot be sufficiently
mitigated by other measures to increase
the availability of marine mammals to
allow subsistence needs to be met.”

Noise and general activity during BP’s
Northstar operations have the potential
to impact marine mammals hunted by
Native Alaskans. Additionally, if a
major oil spill occurred (even though it
is unlikely), there could be impacts to
marine mammals hunted by Native
Alaskans and to the hunts themselves.
Although small spills happen annually,
those spills are typically contained to
the island and do not reach Beaufort Sea
ice or water, thus there are no impacts
to marine mammals or marine mammal
hunts. In the case of cetaceans, the most
common reaction to anthropogenic
sounds (as noted in the proposed rule)
is avoidance of the ensonified area. In
the case of bowhead whales, this often
means that the animals divert from their

normal migratory path by several
kilometers. Helicopter activity also has
the potential to disturb cetaceans and
pinnipeds by causing them to vacate the
area. Additionally, general vessel
presence in the vicinity of traditional
hunting areas could negatively impact a
hunt. Native knowledge indicates that
bowhead whales become increasingly
“skittish”” in the presence of seismic
noise. Whales are more wary around the
hunters and tend to expose a much
smaller portion of their back when
surfacing (which makes harvesting more
difficult). Additionally, natives report
that bowheads exhibit angry behaviors
in the presence of seismic, such as tail-
slapping, which translate to danger for
nearby subsistence harvesters.

In the case of subsistence hunts for
bowhead whales in the Beaufort Sea,
there could be an adverse impact on the
hunt if the whales were deflected
seaward (further from shore) in
traditional hunting areas. The impact
would be that whaling crews would
have to travel greater distances to
intercept westward migrating whales,
thereby creating a safety hazard for
whaling crews and/or limiting chances
of successfully striking and landing
bowheads.

Oil spills might affect the hunt for
bowhead whales. The harvest period for
bowhead whales is probably the time of
greatest risk that a relatively large-scale
spill would reduce the availability of
bowhead whales for subsistence uses.
Pipeline spills are possible for the total
production period of Northstar. Spills
could occur at any time of the year.
However, spills at most times of year
would not affect bowheads, as
bowheads are present near Northstar for
only several weeks during late summer
and early autumn. Bowheads travel
along migration corridors that are far
offshore of the planned production
islands and pipelines during spring and
somewhat offshore of those facilities
during autumn. Under the prevailing
east-wind conditions, oil spills from
Northstar would not move directly into
the main hunting area east and north of
Cross Island. However, large oil spills
could extend into the hunting area
under certain wind and current regimes
(Anderson ef al., 1999). Small spills of
items such as hydraulic fluid or diesel
fuel are typically relegated to the island
or ice roads and are successfully
cleaned up before the material reaches
areas where marine mammals could be
present.

Even in the case of a major spill, it is
unlikely that more than a small minority
of the bowheads encountered by hunters
would be contaminated by oil. However,
disturbance associated with

reconnaissance and cleanup activities
could affect whales and thus
accessibility of whales to hunters. In the
very unlikely event that a major spill
incident occurred during the relatively
short fall whaling season, it is possible
that hunting would be affected
significantly.

Ringed seals are more likely than
bowheads to be affected by spill
incidents because they occur in the
development areas throughout the year
and are more likely than whales to
occur close to Northstar. Small numbers
of bearded seals could also be affected,
especially by a spill during the open-
water season. Potential effects on
subsistence use of seals will still be
relatively low, as the areas most likely
to be affected are not areas heavily used
for seal hunting. However, wind and
currents could carry spilled oil west
from Northstar to areas where seal
hunting occurs. It is possible that oil-
contaminated seals could be harvested.

0il spill cleanup activity could
exacerbate and increase disturbance
effects on subsistence species, cause
localized displacement of subsistence
species, and alter or reduce access to
those species by hunters. On the other
hand, the displacement of marine
mammals away from oil-contaminated
areas by cleanup activities would
reduce the likelihood of direct contact
with oil and thus reduce the likelihood
of tainting or other impacts on the
mammals.

One of the most persistent effects of
the Exxon Valdez oil spill (EVOS) was
the reduced harvest and consumption of
subsistence resources due to the local
perception that they had been tainted by
oil (Fall and Utermohle, 1995). The
concentrations of petroleum-related
aromatic compound (AC) metabolites in
the bile of harbor seals were greatly
elevated from oiled areas of Prince
William Sound (PWS). Mean
concentrations of phenanthrene
equivalents for oiled seals from PWS
were over 70 times greater than for
control areas and over 20 times higher
than for presumably unoiled areas of
PWS (Frost et al., 1994b).
Concentrations of hydrocarbons in
harbor seal tissues collected in PWS 1
year after EVOS were not significantly
different from seals collected in non-
oiled areas; however, average
concentrations of AC metabolites in bile
were still significantly higher than those
observed in un-oiled areas (Frost et al.,
1994b). The pattern of reduced
consumption of marine subsistence
resources by the local population
persisted for at least 1 year. Most
affected communities had returned to
documented pre-spill harvest levels by
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the third year after the spill. Even then,
some households in these communities
still reported that subsistence resources
had not recovered to pre-spill levels.
Harvest levels of subsistence resources
for the three communities most affected
by the spill still were below pre-spill
averages even after 3 years. By then, the
concern was mainly about smaller
numbers of animals rather than
contamination. However, contamination
remained an important concern for
some households (Fall and Utermohle,
1995). As an example, an elder stopped
eating local salmon after the spill, even
though salmon is the most important
subsistence resource, and he ate it every
day up to that point. Similar effects
could be expected after a spill on the
North Slope, with the extent of the
decline in harvest and use, and the
temporal duration of the effect,
dependent upon the size and location of
the spill. This analysis reflects the local
perception that oil spills pose the
greatest potential danger associated with
offshore oil production.

Plan of Cooperation (POC)

Regulations at 50 CFR 216.104(a)(12)
require MMPA authorization applicants
for activities that take place in Arctic
waters to provide a POC or information
that identifies what measures have been
taken and/or will be taken to minimize
adverse effects on the availability of
marine mammals for subsistence
purposes. BP and the Alaska Eskimo
Whaling Commission (AEWC)
established a conflict avoidance
agreement to mitigate the noise and/or
traffic impacts of offshore oil and gas
production related activities on
subsistence whaling. In addition, the
NSB and residents from Barrow,
Nuigsut, and Kaktovik participated in
the development of the Final
Environmental Impact Statement (FEIS)
for the Northstar project. Local residents
provided traditional knowledge of the
physical, biological, and human
environment, which was incorporated
into the Northstar FEIS. Also included
in the Northstar FEIS is information
gathered from the 1996 community data
collection, along with relevant
testimony during past public hearings in
the communities of Barrow, Nuiqsut,
and Kaktovik. This data collection has
helped ensure that the concerns of NSB
residents about marine mammals and
subsistence are taken into account in the
development of the project designs,
permit stipulations, monitoring
programs, and mitigation measures.

BP meets annually with communities
on the North Slope to discuss the
Northstar Development project.
Stakeholder and peer review meetings

convened by NMFS have been held at
least annually from 1998 to the present
to discuss proposed monitoring and
mitigation plans, and results of
completed monitoring and mitigation.
Those meetings have included
representatives of the concerned
communities, the AEWC, the NSB,
Federal, state, and university biologists,
the MMG, and other interested parties.
One function of those meetings has been
to coordinate planned construction and
operational activities with subsistence
whaling activity. The agreements have
and likely will address the following:
operational agreement and
communications procedures; when/
where agreement becomes effective;
general communications scheme, by
season; Northstar Island operations, by
season; conflict avoidance; seasonally
sensitive areas; vessel navigation; air
navigation; marine mammal and
acoustic monitoring activities; measures
to avoid impacts to marine mammals;
measures to avoid impacts in areas of
active whaling; emergency assistance;
and dispute resolution process.

Most vessel and helicopter traffic will
occur inshore of the bowhead migration
corridor. BP does not often approach
bowhead whales with these vessels or
aircraft. Insofar as possible, BP will
ensure that vessel traffic near areas of
particular concern for whaling will be
completed before the end of August, as
the fall bowhead hunts in Kaktovik and
Cross Island (Nuigsut) typically begin
around September 1 each year.
Additionally, any approaches of
bowhead whales by vessels or
helicopters will not occur within the
area where Nuigsut hunters typically
search for bowheads. Essential traffic to
and from Northstar has been and will
continue to be closely coordinated with
the NSB and AEWC to avoid disruptions
of subsistence activities. Unless limited
by weather conditions, BP maintains a
minimum flight altitude of 1,000 ft (305
m), except during takeoffs, landings,
and emergency situations, and all
helicopter transits occur in a specified
corridor from the mainland.

Unmitigable Adverse Impact Analysis
and Determination

NMEFS has determined that BP’s
operation of the Northstar facility will
not have an unmitigable adverse impact
on the availability of marine mammal
species or stocks for taking for
subsistence uses. This determination is
supported by the fact that BP works
closely with the NSB, AEWC, and
hunters of Nuigsut to ensure that
impacts are avoided or minimized
during the annual fall bowhead whale
hunt at Cross Island (the closest whale

hunt to Northstar). Vessel and air traffic
will be kept to a minimum during the
bowhead hunt in order to keep from
harassing the animals, which could
possibly make them more difficult to
hunt. To minimize the potential for
conflicts with subsistence users, marine
vessels transiting between Prudhoe Bay
or West Dock and Northstar Island
travel shoreward of the barrier islands
as much as possible and avoid the Cross
Island area during the bowhead hunting
season in autumn. The fall hunt at
Kaktovik occurs well to the east of
Northstar (approximately 124 mi [200
km] away), so there should be no
impacts to hunters within that
community, since the whales will reach
Kaktovik well before they enter areas
that may be ensonified by activities at
Northstar. Barrow is more than 155 mi
(250 km) west of Northstar. Even though
the whales will have to pass by
Northstar before reaching Barrow for the
fall hunt, the community is well beyond
the range of detectable noise from
Northstar. In the spring, the whales will
reach Barrow before Northstar.
Therefore, no impacts are anticipated on
the spring bowhead whale hunt for the
Barrow community.

Beluga whales are not a primary target
of subsistence hunts by the Beaufort Sea
communities. However, Nuigsut
whalers at Cross Island have been
known to take a beluga in conjunction
with the fall bowhead whale hunt. The
reasons stated previously regarding no
unmitigable adverse impact to bowhead
hunting at Cross Island are also
applicable to beluga hunts.
Additionally, should Kaktovik or
Barrow conduct a beluga hunt, the
distance from Northstar of these two
communities would ensure no
unmitigable adverse impact to those
hunts.

Subsistence hunts of ice seals can
occur year-round in the Beaufort Sea.
However, hunts do not typically occur
in the direct vicinity of Northstar. Some
of the more established seal hunts occur
in areas more than 20—-30 mi (32—48 km)
from Northstar. It is not anticipated that
there would be any impacts to the seals
themselves that would make them
unavailable to Native Alaskans.
Additionally, no adverse effects to the
hunters are anticipated to occur due to
conflicts with them in traditional
hunting grounds.

In the unlikely event of a major oil
spill that spread into Beaufort Sea ice or
water, there could be major impacts on
the availability of marine mammals for
subsistence uses. As discussed earlier in
this document, the probability of a
major oil spill occurring over the life of
the project is low (S.L. Ross
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Environmental Research Ltd., 1998).
Additionally, BP developed an oil spill
prevention and contingency response
plan, which has been amended several
times. The most recent revision has
been approved by the State of Alaska
and is pending approval by BSEE. BP
also conducts routine inspections of and
maintenance on the pipeline (as
described in the proposed rule) to help
reduce the likelihood of a major oil
spill. To help with preparedness in the
event of a major oil spill, BP conducts
emergency and oil spill response
training activities at various times
throughout the year. Equipment and
techniques used during oil spill
response exercises are continually
updated.

Based on the measures described in
BP’s POC, the required mitigation and
monitoring measures (described earlier
in this document), and the project
design itself, NMFS has determined that
there will not be an unmitigable adverse
impact on subsistence uses from BP’s
operation of the Northstar facility. Even
though there could be unmitigable
adverse impacts on subsistence uses
from a major oil spill, because of the
low probability of such an event
occurring and the measures that BP
implements to reduce the likelihood of
a major oil spill, NMFS has determined
that there will not be an unmitigable
adverse impact to subsistence uses from
an oil spill at Northstar.

Endangered Species Act (ESA)

On March 4, 1999, NMFS concluded
consultation with the U.S. Army Corps
of Engineers on permitting the
construction and operation of the
Northstar site. The finding of that
consultation was that construction and
operation at Northstar is not likely to
jeopardize the continued existence of
the bowhead whale. Since no critical
habitat has been established for that
species, the consultation also concluded
that none would be affected.

Within the project area, the bowhead
whale is listed as endangered and the
ringed and bearded seals are listed as
threatened under the ESA. Therefore,
the NMFS Permits and Conservation
Division conducted consultation with
the NMFS Endangered Species Division
on the issuance of regulations and
subsequent LOAs under section
101(a)(5)(A) of the MMPA for this
activity. In May, 2012, NMFS finished
conducting its section 7 consultation
and issued a Biological Opinion, and
concluded that the issuance of
regulations and subsequent LOAs
associated with BP’s operation of
Northstar is not likely to jeopardize the
continued existence of the endangered

bowhead whale, the Arctic sub-species
of ringed seal, or the Beringia distinct
population segment of bearded seal. No
critical habitat has been designated for
these species, therefore none will be
affected.

National Environmental Policy Act
(NEPA)

On February 5, 1999 (64 FR 5789), the
Environmental Protection Agency noted
the availability for public review and
comment of a FEIS prepared by the U.S.
Army Corps of Engineers under NEPA
on Beaufort Sea oil and gas
development at Northstar. Based upon a
review of the FEIS and comments
received on the Draft and Final EIS,
NMFS adopted the FEIS on May 18,
2000. Because of the age of the FEIS and
the availability of new scientific
information, NMFS conducted a new
analysis, pursuant to NEPA, regarding
the issuance of MMPA rulemaking and
subsequent LOA(s) to BP for its
operation of Northstar. In June 2012,
NMFS released an EA and issued a
FONSI for this action. NMFS
determined that issuance of these
regulations and subsequent LOAs would
not significantly impact the quality of
the human environment; therefore,
preparation of an Environmental Impact
Statement was not required for this
action.

Classification

The Office of Management and Budget
(OMB) has determined that this final
rule is not significant for purposes of
Executive Order 12866.

At the proposed rule stage, the Chief
Counsel for Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule, if adopted, would not have a
significant economic impact on a
substantial number of small entities. BP
Exploration (Alaska) Inc. is the only
entity that would be subject to the
requirements in these proposed
regulations. BP Exploration (Alaska) Inc.
is an upstream strategic performance
unit of the BP Group. Globally, BP ranks
among the 10 largest oil companies. BP
Exploration (Alaska) Inc. is one of
Alaska’s largest employers with nearly
2,000 employees, and, as of December
31, 2011, BP Group had more than
83,000 employees worldwide.
Therefore, it is not a small governmental
jurisdiction, small organization, or small
business, as defined by the Regulatory
Flexibility Act. No comments were
received on the certification.
Accordingly, a regulatory flexibility
analysis is not required and none has
been prepared.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.
This final rule contains collection-of-
information requirements subject to the
provisions of the PRA. These
requirements have been approved by
OMB under control number 0648-0151
and include applications for regulations,
subsequent LOAs, and reports.

List of Subjects in 50 CFR Part 217

Exports, Fish, Imports, Indians,
Labeling, Marine mammals, Penalties,
Reporting and recordkeeping
requirements, Seafood, Transportation.

Dated: December 5, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 217 is amended as follows:

PART 217—REGULATIONS
GOVERNING THE TAKE OF MARINE
MAMMALS INCIDENTAL TO
SPECIFIED ACTIVITIES

m 1. The authority citation for part 217
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

m 2. Subpart O is added to part 217 to
read as follows:

Subpart O—Taking of Marine Mammals
Incidental to Operation of Offshore Oil and
Gas Facilities in the U.S. Beaufort Sea

Sec.

217.140 Specified activity and specified
geographical region.

217.141 Effective dates.

217.142 Permissible methods of taking.

217.143 Prohibitions.

217.144 Mitigation.

217.145 Measures to ensure availability of
species for subsistence uses.

217.146 Requirements for monitoring and
reporting.

217.147 Applications for Letters of
Authorization.

217.148 Letters of Authorization.

217.149 Renewal of Letters of Authorization
and adaptive management.

217.150 Modifications of Letters of
Authorization.
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Subpart O—Taking of Marine Mammals
Incidental to Operation of Offshore Oil
and Gas Facilities in the U.S. Beaufort
Sea

§217.140 Specified activity and specified
geographical region.

(a) Regulations in this subpart apply
only to BP Exploration (Alaska) Inc.
(BP) and those persons it authorizes to
conduct activities on its behalf for the
taking of marine mammals that occurs
in the area outlined in paragraph (b) of
this section and that occurs incidental
to operation of offshore oil and gas
facilities in the U.S. Beaufort Sea,
Alaska, in the Northstar Development
Area.

(b) The taking of marine mammals by
BP may be authorized in a Letter of
Authorization only if it occurs in the
geographic region that encompasses the
Northstar Oil and Gas Development area
within state and/or Federal waters in
the U.S. Beaufort Sea.

§217.141 Effective dates.

Regulations in this subpart are
effective from January 13, 2014 through
January 14, 2019.

§217.142 Permissible methods of taking.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and
217.148 of this chapter, the Holder of
the Letter of Authorization (hereinafter
“BP”) may incidentally, but not
intentionally, take marine mammals
within the area described in
§217.140(b), provided the activity is in
compliance with all terms, conditions,
and requirements of the regulations in
this subpart and the appropriate Letter
of Authorization.

(b) The activities identified in
§217.140(a) must be conducted in a
manner that minimizes, to the greatest
extent practicable, any adverse impacts
on marine mammals and their habitat.

(c) The incidental take of marine
mammals under the activities identified
in §217.140(a) is limited to the
following species and by the indicated
method and amount of take:

(1) Level B Harassment:

(i) Cetaceans:

(A) Bowhead whale (Balaena
mysticetus)—75 (an average of 15
annually)

(B) Gray whale (Eschrichtius
robustus)—10 (an average of 2 annually)

(C) Beluga whale (Delphinapterus
leucas)—100 (an average of 20 annually)

(ii) Pinnipeds:

(A) Ringed seal (Phoca hispida)—155
(an average of 31 annually)

(B) Bearded seal (Erignathus
barbatus)—25 (an average of 5 annually)
(C) Spotted seal (Phoca largha)—25

(an average of 5 annually)

(2) Level A Harassment and Mortality:
Ringed seal—25 (an average of 5
annually)

§217.143 Prohibitions.

Notwithstanding takings
contemplated in § 217.140 and
authorized by a Letter of Authorization
issued under §§216.106 and 217.148 of
this chapter, no person in connection
with the activities described in
§217.140 may:

(a) Take any marine mammal not
specified in § 217.142(c);

(b) Take any marine mammal
specified in § 217.142(c) other than by
incidental take as specified in
§217.142(c)(1) and (c)(2);

(c) Take a marine mammal specified
in § 217.172(c) if such taking results in
more than a negligible impact on the
species or stocks of such marine
mammal;

(d) Take a marine mammal specified
in § 217.172(c) if such taking results in
an unmitigable adverse impact on the
species or stock for taking for
subsistence uses; or

(e) Violate, or fail to comply with, the
terms, conditions, and requirements of
this subpart or a Letter of Authorization
issued under §§216.106 and 217.148 of
this chapter.

§217.144 Mitigation.

(a) When conducting the activities
identified in § 217.140(a), the mitigation
measures contained in the Letter of
Authorization issued under §§ 216.106
and 217.148 of this chapter must be
implemented. These mitigation
measures include but are not limited to:

(1) Ice-covered Season:

(i) In order to reduce the taking of
ringed seals to the lowest level
practicable, BP must begin winter
construction activities, principally ice
roads, as soon as possible once weather
and ice conditions permit such activity.

(ii) Any ice roads or other
construction activities that are initiated
after March 1, in previously undisturbed
areas in waters deeper than 10 ft (3 m),
must be surveyed, using trained dogs in
order to identify and avoid ringed seal
structures by a minimum of 492 ft (150
m).
(iii) After March 1 of each year,
activities should avoid, to the greatest
extent practicable, disturbance of any
located seal structure.

(2) Open-water Season:

(i) BP will establish and monitor,
during all daylight hours, a 190 dB re
1 pPa (rms) exclusion zone for seals
around the island for all activities with
sound pressure levels (SPLs) that are
expected to exceed that level in waters
beyond the Northstar facility on Seal
Island.

(ii) BP will establish and monitor,
during all daylight hours, a 180 dB re
1 uPa (rms) exclusion zone for cetaceans
around the island for all activities with
SPLs that are expected to exceed that
level in waters beyond the Northstar
facility at Seal Island.

(iii) If any marine mammals are
observed within the relevant exclusion
zone, described in §217.144(a)(2)(i) or
(a)(2)(ii), the activity creating the noise
will shutdown or reduce its SPL
sufficiently (i.e., power down) to ensure
that received SPLs do not exceed those
prescribed SPL intensities at the
affected marine mammal. The shutdown
or reduced SPL shall be maintained
until such time as the observed marine
mammal(s) has been seen to have left
the applicable exclusion zone or until
15 minutes have elapsed in the case of
a pinniped or odontocete or 30 minutes
in the case of a mysticete without
resighting, whichever occurs sooner.

(iv) The entire exclusion zones
prescribed in § 217.144(a)(2)(i) or
(a)(2)(ii) must be visible during the
entire 30-minute pre-activity monitoring
time period in order for the activity to
begin.

(v) BP shall employ a ramp-up
technique at the beginning of each day’s
in-water pile driving activities and if
pile driving resumes after it has ceased
for more than 1 hour.

(A) If a vibratory driver is used, BP is
required to initiate sound from vibratory
hammers for 15 seconds at reduced
energy followed by a 1-minute waiting
period. The procedure shall be repeated
two additional times before full energy
may be achieved.

(B) If a non-diesel impact hammer is
used, BP is required to provide an initial
set of strikes from the impact hammer
at reduced energy, followed by a 1-
minute waiting period, then two
subsequent sets.

(C) If a diesel impact hammer is used,
BP is required to turn on the sound
attenuation device for 15 seconds prior
to initiating pile driving.

(vi) New drilling into oil-bearing
strata shall not take place during either
open-water or spring-time broken ice
conditions.

(vii) All non-essential boats, barge,
and air traffic will be scheduled to avoid
periods when bowhead whales are
migrating through the area where they
may be affected by noise from these
activities.

(3) Helicopter flights to support
Northstar activities must be limited to a
corridor from Seal Island to the
mainland, and, except when limited by
weather or personnel safety, must
maintain a minimum altitude of 1,000 ft
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(305 m), except during takeoff and
landing.

(4) Additional mitigation measures as
contained in a Letter of Authorization
issued under §§216.106 and 217.148 of
this chapter.

(b) [Reserved]

§217.145 Measures to ensure availability
of species for subsistence uses.

When applying for a Letter of
Authorization pursuant to § 217.147 or
a renewal of a Letter of Authorization
pursuant to § 217.149, BP must submit
a Plan of Cooperation that identifies
what measures have been taken and/or
will be taken to minimize any adverse
effects on the availability of marine
mammal species or stocks for taking for
subsistence uses. A plan shall include
the following:

(a) A statement that the applicant has
notified and met with the affected
subsistence communities to discuss
proposed activities and to resolve
potential conflicts regarding timing and
methods of operation;

(b) A description of what measures BP
has taken and/or will take to ensure that
the proposed activities will not interfere
with subsistence whaling or sealing; and

(c) What plans BP has to continue to
meet with the affected communities to
notify the communities of any changes
in operation.

§217.146 Requirements for monitoring
and reporting.

(a) BP must notify the Alaska Regional
Office, NMFS, within 48 hours of
starting ice road construction, cessation
of ice road usage, and the
commencement of icebreaking activities
for the Northstar facility.

(b) BP must designate qualified, on-
site individuals, approved in advance
by NMFS, to conduct the mitigation,
monitoring, and reporting activities
specified in the Letter of Authorization
issued under §§216.106 and 217.148 of
this chapter.

(c) Monitoring measures during the
ice-covered season shall include, but are
not limited to, the following:

(1) After March 1, trained dogs must
be used to detect seal lairs in previously
undisturbed areas that may be
potentially affected by on-ice
construction activity, if any. Surveys for
seal structures should be conducted to
a minimum distance of 492 ft (150 m)
from the outer edges of any disturbance.

(2) If ice road construction occurs
after March 1, conduct a follow-up
assessment in May of that year of the
fate of all seal structures located during
monitoring conducted under paragraph
(c)(1) of this section near the physically
disturbed areas.

(3) BP shall conduct acoustic
measurements to document sound
levels, characteristics, and
transmissions of airborne sounds with
expected source levels of 90 dBA or
greater created by on-ice activity at
Northstar that have not been measured
in previous years. In addition, BP shall
conduct acoustic measurements to
document sound levels, characteristics,
and transmissions of airborne sounds
for sources on Northstar Island with
expected received levels at the water’s
edge that exceed 90 dBA that have not
been measured in previous years.

(d) Monitoring measures during the
open-water season shall include, but are
not limited to, the following:

(1) Acoustic monitoring of the
bowhead whale migration.

(2) BP shall monitor the exclusion
zones of activities capable of producing
pulsed underwater sound with levels
>180 or 2190 dB re 1 puPa (rms) at
locations where cetaceans or seals could
be exposed. At least one on-island
observer shall be stationed at a location
providing an unobstructed view of the
predicted exclusion zone. The
observer(s) shall scan the exclusion
zone continuously for marine mammals
for 30 minutes prior to the operation of
the sound source. Observations shall
continue during all periods of operation
and for 30 minutes after the cessation of
the activity. The observer shall record
the: species and numbers of marine
mammals seen within the 180 or 190 dB
zones; bearing and distance of the
marine mammals from the observation
point; and behavior of marine mammals
and any indication of disturbance
reactions to the monitored activity.

(e) BP shall conduct any additional
monitoring measures contained in a
Letter of Authorization issued under
§§216.106 and 217.148 of this chapter.

(f) BP shall submit an annual report
to NMFS within the time period
specified in a Letter of Authorization
issued under §§216.106 and 217.148 of
this chapter.

(g) If specific mitigation and
monitoring are required for activities on
the sea ice initiated after March 1
(requiring searches with dogs for lairs),
during the operation of strong sound
sources (requiring visual observations
and shutdown procedures), or for the
use of new sound sources that have not
previously been measured, then a
preliminary summary of the activity,
method of monitoring, and preliminary
results shall be submitted to NMFS
within 90 days after the cessation of that
activity. The complete description of
methods, results, and discussion shall
be submitted as part of the annual report

described in paragraph (f) of this
section.

(h) BP shall submit a draft
comprehensive report to NMFS, Office
of Protected Resources, and NMFS,
Alaska Regional Office (specific contact
information to be provided in Letter of
Authorization), no later than 240 days
prior to the expiration of the regulations
in this subpart. This comprehensive
technical report shall provide full
documentation of methods, results, and
interpretation of all monitoring during
the first four and a quarter years of the
LOA. Before acceptance by NMFS as a
final comprehensive report, the draft
comprehensive report shall be subject to
review and modification by NMFS
scientists.

(i)(1) In the unanticipated event that
Northstar operations clearly causes the
death of more than five ringed seals
annually or the take of a marine
mammal in a manner prohibited by this
final rule, such as an injury (Level A
harassment), serious injury or mortality
(e.g., ship-strike, gear interaction), BP
shall immediately take steps to cease the
operations that caused the unauthorized
take and report the incident as soon as
practicable and no later than 24 hours
after the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS, or
his designee, the Alaska Regional Office,
and the Alaska Regional Stranding
Coordinators (specific contact
information to be provided in Letter of
Authorization). The report must include
the following information:

(i) Time, date, and location (latitude/
longitude) of the incident;

(ii) The type of equipment involved in
the incident;

(iii) Description of the incident;

(iv) Water depth, if relevant;

(v) Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

(vi) Species identification or
description of the animal(s) involved;

(vii) The fate of the animal(s); and

(viii) Photographs or video footage of
the animal (if equipment is available).

(2) Activities shall not resume until
NMEFS is able to review the
circumstances causing the exceedance
of the authorized take. NMFS will work
with BP to identify additional measures
to minimize the likelihood that more
than five ringed seals will not be killed
each year (or other marine mammal
species that may have been injured,
seriously injured, or killed) from BP’s
activities. BP may not resume their
activities until notified by NMFS via
letter, email, or telephone.

(3) In the event that BP discovers an
injured or dead marine mammal, and it
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is determined that the cause of the
injury or death is unknown and the
death is relatively recent (i.e., in less
than a moderate state of decomposition
as described in the next paragraph), BP
will report the incident/discovery as
soon as practicable and no later than 24
hours after the incident/discovery to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, by phone or email, the Alaska
Regional Office, and the NMFS Alaska
Stranding Hotline and/or by email to the
Alaska Regional Stranding Coordinators
(specific contact information to be
provided in Letter of Authorization).
The report must include the same
information identified in §217.146(1)(1).
Activities may continue while NMFS
reviews the circumstances of the
incident. NMFS will work with BP to
determine whether modifications in the
activities are appropriate.

(4) In the event that BP discovers an
injured or dead marine mammal, and it
is determined that the injury or death is
not associated with or related to the
activities authorized in this final rule
(e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, or scavenger damage),
BP shall report the incident to the Chief
of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, by phone or email and the
NMFS Alaska Stranding Hotline and/or
by email to the Alaska Regional
Stranding Coordinators (specific contact
information to be provided in Letter of
Authorization), as soon as practicable
and no later than 24 hours after the
discovery. BP shall provide photographs
or video footage (if available) or other
documentation of the stranded animal
sighting to NMFS and the Marine
Mammal Stranding Network. Activities
may continue while NMFS reviews the
circumstances of the incident.

§217.147 Applications for Letters of
Authorization.

(a) To incidentally take marine
mammals pursuant to these regulations,
the U.S. Citizen (as defined by § 216.103
of this chapter) conducting the activity
identified in § 217.140(a) (i.e., BP) must
apply for and obtain either an initial
Letter of Authorization in accordance
with § 217.148 or a renewal under
§217.149.

(b) [Reserved]

§217.148 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, shall be valid for
a period of time not to exceed the period
of validity of this subpart.

(b) The Letter of Authorization shall
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least
practicable adverse impact on the
species, its habitat, and on the
availability of the species for
subsistence uses (i.e., mitigation); and

(3) Requirements for mitigation,
monitoring and reporting.

(c) Issuance and renewal of the Letter
of Authorization shall be based on a
determination that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the affected species
or stock of marine mammal(s) and will
not have an unmitigable adverse impact
on the availability of species or stocks
of marine mammals for taking for
subsistence uses.

§217.149 Renewal of Letters of
Authorization and adaptive management.

(a) A Letter of Authorization issued
under §216.106 and § 217.148 of this
chapter for the activity identified in
§217.140(a) shall be renewed upon
request by the applicant or
determination by NMFS and the
applicant that modifications are
appropriate pursuant to the adaptive
management component of these
regulations, provided that:

(1) NMFS is notified that the activity
described in the application submitted
under § 217.147 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming 12 months;

(2) NMFS receives the monitoring
reports required under § 217.146(f) and
(g); and

(3) NMFS determines that the
mitigation, monitoring and reporting
measures required under §§217.144 and
217.146 and the Letter of Authorization
issued under §§216.106 and 217.148 of
this chapter were undertaken and will
be undertaken during the upcoming
period of validity of a renewed Letter of
Authorization.

(b) If either a request for a renewal of
a Letter of Authorization issued under
§§216.106 and 217.149 of this chapter
or a determination by NMFS and the
applicant that modifications are
appropriate pursuant to the adaptive
management component of these
regulations indicates that a substantial
modification, as determined by NMFS,
to the described work, mitigation or
monitoring undertaken during the
upcoming season will occur, NMFS will
provide the public a period of 30 days
for review and comment on the request.
Review and comment on renewals of
Letters of Authorization are restricted
to:

(1) New cited information and data
indicating that the determinations made
in this document are in need of
reconsideration, and

(2) Proposed substantive changes to
the mitigation and monitoring
requirements contained in these
regulations or in the current Letter of
Authorization.

(c) A notice of issuance or denial of
arenewal of a Letter of Authorization
will be published in the Federal
Register.

(d) Adaptive management—NMFS
may modify or augment the existing
mitigation or monitoring measures (after
consulting with BP regarding the
practicability of the modifications) if
doing so creates a reasonable likelihood
of more effectively accomplishing the
goals of mitigation and monitoring set
forth in the preamble of these
regulations. Below are some of the
possible sources of new data that could
contribute to the decision to modify the
mitigation or monitoring measures:

(1) Results from BP’s monitoring from
the previous year;

(2) Results from general marine
mammal and sound research; or

(3) Any information which reveals
that marine mammals may have been
taken in a manner, extent or number not
authorized by these regulations or
subsequent LOAs.

§217.150 Modifications of Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of
Authorization issued by NMFS,
pursuant to §§216.106 and 217.148 of
this chapter and subject to the
provisions of this subpart, shall be made
until after notification and an
opportunity for public comment has
been provided. For purposes of this
paragraph, a renewal of a Letter of
Authorization under § 217.149, without
modification (except for the period of
validity), is not considered a substantive
modification.

(b) If the Assistant Administrator
determines that an emergency exists
that poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.142(c), a
Letter of Authorization issued pursuant
to §§216.106 and 217.148 of this
chapter may be substantively modified
without prior notification and an
opportunity for public comment.
Notification will be published in the
Federal Register within 30 days
subsequent to the action.

[FR Doc. 2013-29553 Filed 12-11-13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No.FAA-2013-1041; Notice No. 25—
13-40-SC]

Special Conditions: Bombardier Inc.,
Models BD-500-1A10 and BD-500—-
1A11 Series Airplanes; Electronic
Flight Control System: Control Surface
Awareness and Mode Annunciation

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Bombardier Inc.
Models BD-500-1A10 and BD-500—
1A11 series airplanes. These airplanes
will have a novel or unusual design
feature associated with control surface
awareness and mode annunciation of
the electronic flight control system. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: Send your comments on or
before January 27, 2014.

ADDRESSES: Send comments identified
by docket number FAA-2013-1041
using any of the following methods:

¢ Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

¢ Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building

Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except federal holidays.

¢ Fax: Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at
http://DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT: Joe
Jacobsen, FAA, Airplane and Flightcrew
Interface Branch, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2011; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive on or before the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On December 10, 2009, Bombardier
Inc. applied for a type certificate for
their new Models BD-500-1A10 and

BD-500-1A11 series airplanes (hereafter
collectively referred to as “C-series.”
The C-series airplanes are swept-wing
monoplanes with a pressurized cabin.
They share an identical supplier base
and significant common design
elements. The fuselage is aluminum
alloy material, blended double-bubble
fuselage, sized for nominal 5-abreast
seating. Each airplane’s powerplant
consists of two under wing Pratt and
Whitney PW1524G ultra-high bypass,
geared turbofan engines. Flight controls
are fly-by-wire flight with two passive/
uncoupled side sticks. Avionics
includes five landscape primary cockpit
displays. The dimension of the
airplanes encompass a wingspan of 115
feet; a height of 37.75 feet; and a length
of 114.75 feet for the Model BD-500-
1A10 and a length of 127 feet for the
Model BD-500-1A11. Passenger
capacity is designated as 110 for the
Model BD-500-1A10 and 125 for the
Model BD-500-1A11. Maximum takeoff
weight is 131,000 pounds for the Model
BD-500-1A10 and 144,000 pounds for
the Model BD-500-1A11. Maximum
takeoff thrust is 21,000 pounds for the
Model BD-500-1A10 and 23,300
pounds for the Model BD-500-1A11.
Range is 3,394 miles (5,463 kilometers)
for both models of airplanes. Maximum
operating altitude is 41,000 feet for both
model airplanes.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (CFR) 21.17,
Bombardier Inc. must show that the C-
series airplanes meet the applicable
provisions of 14 CFR part 25 as
amended by Amendments 25—1 through
25-129 thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the C-series airplanes because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
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conditions, the C-series airplanes must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36, and the
FAA must issue a finding of regulatory
adequacy under section 611 of Public
Law 92-574, the “Noise Control Act of
1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The C-series airplanes will
incorporate the following novel or
unusual design features: A fly-by-wire
electronic flight control system (EFCS)
and no direct coupling from the
flightdeck controller to the control
surface. As a result, the pilot is not
aware of the actual control surface
position as envisioned under current
airworthiness standards.

Discussion

These special conditions propose that
the flightcrew receive a suitable flight
control position annunciation when a
flight condition exists in which nearly
full surface authority (not crew-
commanded) is being used. Suitability
of such a display must take into account
that some pilot-demanded maneuvers
(e.g., rapid roll) are necessarily
associated with intended full
performance, which may saturate the
surface. Therefore, simple alerting
systems function in both intended and
unexpected control-limiting situations.
As a result, they must be properly
balanced between providing necessary
crew awareness and being a potential
nuisance to the flightcrew. A monitoring
system that compares airplane motion
and surface deflection with the demand
of the pilot side stick controller could
help reduce nuisance alerting.

These special conditions also address
flight control system mode
annunciation. It proposes suitable mode
annunciation be provided to the
flightcrew for events that significantly
change the operating mode of the
system but do not merit the classic
“failure warning.”

These special conditions establish a
level of safety equivalent to that
provided by a conventional flight
control system and existing regulations.
Applicability

As discussed above, these special
conditions are applicable to the Models
BD-500-1A10 and BD-500-1A11 series

airplanes. Should Bombardier Inc. apply
at a later date for a change to the type

certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on two
model series of airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the
Bombardier Inc. Models BD-500-1A10
and BD-500-1A11 series airplanes.

1. Electronic Flight Control System:
Control Surface Awareness and Mode
Annunciation. In addition to the
requirements of §§25.143, 25.671, and
25.672, the following requirements
apply:

a. The system design must ensure that
the flightcrew is made suitably aware
whenever the primary control means
nears the limit of control authority.

Note: The term “‘suitably aware”
indicates annunciations provided to the
flightcrew are appropriately balanced
between nuisance and that necessary for
Crew awareness.

b. If the design of the flight control
system has multiple modes of operation,
a means must be provided to indicate to
the flightcrew any mode that
significantly changes or degrades the
normal handling or operational
characteristics of the airplane.

Issued in Renton, Washington, on
November 27, 2013.
John Piccola,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2013-29685 Filed 12—11-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-1027; Directorate
Identifier 2013-NM-121-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
-700, 700C, —800, —900, and —900ER
series airplanes. This proposed AD was
prompted by a report of installation of
incorrect wire support clamps within
the left and right Environmental Control
Systems (ECS) bay area during
production, which is a flammable
leakage zone. Use of incorrect wire
support clamps that are not fully
cushioned could allow electrical power
wiring to come in contact with the
exposed metal of the improper clamp,
causing a short circuit and subsequent
electrical arcing. This proposed AD
would require inspecting to identify the
part number of the wire support clamp,
and related investigative and corrective
actions if necessary. We are proposing
this AD to prevent electrical arcing and
a potential ignition source, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion, and consequent loss of the
airplane.

DATES: We must receive comments on
this proposed AD by January 27, 2014.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
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2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—917-6482;
fax: 425-917-6590; email:
georgios.roussos@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2013-1027; Directorate Identifier 2013—
NM-121-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received a report of the
installation of incorrect wire support
clamps within the left and right
Environmental Control Systems (ECS)
bay area during production, which is a
flammable leakage zone. Use of
incorrect wire support clamps that are
not fully cushioned could allow
electrical power wiring to come in
contact with the exposed metal of the
improper clamp, causing a short circuit
and subsequent electrical arcing. We are
proposing this AD to prevent electrical
arcing and a potential ignition source,
which, in combination with flammable
fuel vapors, could result in a fuel tank
explosion, and consequent loss of the
airplane.

Related Rulemaking

On November 18, 2010, we issued AD
2010-24-11, Amendment 39-16530 (75
FR 74616, December 1, 2010) for certain
The Boeing Company Model 737-600,
—700, —800, and —900 series airplanes.
That AD required sealing the fasteners
on the front end rear spars inside the
main fuel tank and on the lower panel
of the center fuel tank, inspecting the
wire bundle support installation in the
equipment cooling system bays to
identify the type of clamp installed, and
determine whether the Teflon sleeve
was installed, and doing related
corrective actions if necessary.

On February 20, 2013, we 1ssued AD
2013-04-11, Amendment 39-17369 (78
FR 14644, March 7, 2013) for certain
The Boeing Company Model 737-600,
—700, —800, and —900ER series
airplanes. That AD required inspections
to identify the part number of the wire
support clamp, related investigative
actions, and corrective actions if
necessary.

Relevant Service Information

We reviewed Boeing Special
Attention Service Bulletin 737-28—
1312, dated April 19, 2013. For
information on the procedures and
compliance times, see this service
information at http://www.regulations.
gov by searching for Docket No. FAA—
2013-1027. The related investigative
actions include an eddy current
inspection of the wing front spar for

ESTIMATED COSTS

cracking and a detailed inspection of the
bolt forward of the wing front spar
upper chord for cracking or missing
bolts. The corrective actions include
repairing cracking and replacing bolts
with new bolts.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously. The phrase “related
investigative actions” is used in this
proposed AD. “Related investigative
actions” are those actions that are
identified as follow-on actions that are:
(1) Related to the primary action, and (2)
are on-condition actions that further
investigate the nature of any condition
found. Related investigative actions
could include, for example, inspections.

In addition, the phrase “corrective
actions” is used in this proposed AD.
“Corrective actions” are those actions
that are on-condition actions that
correct or address any condition found.
Corrective actions could include, for
example, repairs, removal and
replacement, and modifications.

Clarification of Applicability in
Paragraph (c) of This Proposed AD

The NOTE specified in Paragraph
1.A., “Effectivity,” of Boeing Special
Attention Service Bulletin 737-28—
1312, dated April 19, 2013, is in error.
It does not impact the Variable Number
list in paragraph 1.A.1. of that section.
Therefore, for the applicability of this
proposed AD, we have referred to the
Variable Number list in paragraph
1.A.1., “Effectivity,” in paragraph (c) of
this proposed AD.

Costs of Compliance

We estimate that this proposed AD
affects 519 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Cost on
Action Labor cost Parts cost C?g(tjggtr uU.s.
P operators
INSPEction ......cccecvevevveierreee e 6 work-hours x $85 per hour = $510 ....ccoocvveiviriereceees e $0 $510 $264,690
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We estimate the following costs to do
any necessary related investigative and
corrective actions that would be

required based on the results of the

proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these actions.

. Cost per
Action Labor cost Parts cost product
Related investigative and corrective ac- | 1 work-hour x $85 per hour = $85 ......cccccvevirieirriere e $3 $88
tions.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition repair of
chafed or damaged wiring specified in
this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and

Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2013-1027; Directorate Identifier 2013—
NM-121-AD.

(a) Comments Due Date
We must receive comments by January 27,
2014.
(b) Affected ADs
None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, 700C, —800, —900, and
—900ER series airplanes; certificated in any
category; having a Variable Number
identified in paragraph 1.A.1., Effectivity, of
Boeing Special Attention Service Bulletin
737-28-1312, dated April 19, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel System.
(e) Unsafe Condition

This AD was prompted by a report of
installation of incorrect wire support clamps
within the left and right Environmental

Control Systems (ECS) bay area during
production, which is a flammable leakage
zone. Use of incorrect wire support clamps
that are not fully cushioned could allow
electrical power wiring to come in contact
with the exposed metal of the improper
clamp, causing a short circuit and subsequent
electrical arcing. We are issuing this AD to
prevent electrical arcing and a potential
ignition source, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion, and consequent loss of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Related Investigative and
Corrective Actions

Within 60 months after the effective date
of this AD: Do a detailed inspection to
determine if a wire support clamp having
part number (P/N) TA0930034-10,
TA0930034-10P, TA0930034-11, or
TA0930034-12P is installed, and do all
applicable related investigative and
corrective actions before further flight, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-28-1312, dated April
19, 2013.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a wire support clamp on
any airplane within the ECS area defined in
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-28—
1312, dated April 19, 2013, unless the clamp
has P/N TA0930034-10, TA0930034-10P,
TA0930034-11, or TA0930034-12P.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
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of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Georgios Roussos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6482; fax: 425-917-6590; email:
georgios.roussos@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
December 4, 2013.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-29593 Filed 12-11-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 514 and 558
[Docket No. FDA-2010-N-0155]
RIN 0910-AG95

Veterinary Feed Directive

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its animal drug regulations
regarding veterinary feed directive
(VFD) drugs. FDA’s VFD regulation,
which became effective on January 8,
2001, established requirements relating
to the distribution and use of VFD drugs
and animal feeds containing such drugs.
This proposed amendment is intended
to improve the efficiency of FDA’s VFD
program.

DATES: Submit either electronic or
written comments on the proposed rule
by March 12, 2014. Submit comments
on information collection issues under
the Paperwork Reduction Act of 1995
(the PRA) by January 13, 2014, (see the
“Paperwork Reduction Act of 1995
section).

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2010-N—
0155, by any of the following methods,
except that comments on information
collection issues under the PRA must be
submitted to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB) (see the
“Paperwork Reduction Act of 1995”
section).

Electronic Submissions

Submit electronic comments in the
following way

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following way:

e Mail/Hand delivery/Courier (for
paper or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2010-N-0155 for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Sharon Benz, Center for Veterinary
Medicine (HFV-220), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240—453—6864,
email: Sharon.Benz@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background
A. History
B. Judicious Use Policy for Medically
Important Antimicrobials
II. Highlights of the Proposed Rule
A. User-Friendly Reorganization of the
VFD Regulation
B. Increased Flexibility for Licensed
Veterinarians Issuing VFDs
C. Continued Access to Category I Type A
Medicated Articles by Unlicensed Feed
Mills

D. Increased Flexibility for Food Animal
Producers Purchasing VFD Feeds
E. Lower Recordkeeping Burden for All
Involved Parties
III. Proposed Regulations
A. Conforming Changes (Proposed
§514.1(b)(9)
B. Definitions (Proposed § 558.3(b))
C. General Requirements Related to VFD
Drugs (Proposed § 558.6(a))
D. Responsibilities of the Veterinarian
Issuing the VFD (Proposed § 558.6(b))
E. Responsibilities of the Medicated Feed
Distributor (Proposed § 558.6(c))
IV. Legal Authority
V. Preliminary Regulatory Impact Analysis
VI. Paperwork Reduction Act of 1995
VII. Environmental Impact
VIII. Federalism
IX. Comments

Executive Summary

Purpose of Proposed Rule

The purpose of this rulemaking is to
revise FDA’s VFD regulations to
improve the efficiency of the VFD
program.

In 1996, Congress enacted the Animal
Drug Availability Act (ADAA) (Pub. L.
104-250) to facilitate the approval and
marketing of new animal drugs and
medicated feeds. In passing the ADAA,
Congress created a new regulatory
category for certain animal drugs used
in animal feed called veterinary feed
directive drugs or VFD drugs. VFD
drugs are new animal drugs intended for
use in or on animal feed which are
limited to use under the professional
supervision of a licensed veterinarian in
the course of the veterinarian’s
professional practice. FDA published
final regulations implementing the VFD-
related provisions of the ADAA in 2000
(see §558.6 (21 CFR 558.6)). In the
decade since those regulations were
issued, stakeholders informed FDA that
the VFD process is overly burdensome.
In response to those concerns, FDA
published an advance notice of
proposed rulemaking in March 2010,
and a draft proposed regulation in April
2012.

As FDA begins to implement the
judicious use principles for medically
important antimicrobial new animal
drugs approved for use in food-
producing animals, based on the
framework set forth in Guidance for
Industry (GFI) #209 (published April 13,
2012), it is critical that the Agency
makes the VFD program as efficient as
possible for stakeholders while
maintaining adequate protection for
human and animal health. The
provisions included in this proposed
rule are based on stakeholder input
received in response to multiple
opportunities for public comment,
including an advance notice of
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proposed rulemaking (ANPRM) (75 FR
15387, March 29, 2010) and draft text of
proposed amendments to the current
VFD regulations (77 FR 22247, April 13,
2012). FDA proposes that if this rule is
finalized, it will become effective 60
days after publication of the final rule
in the Federal Register.

Summary of Major Provisions

The proposed rule, if finalized, will
make several major changes to the
current VFD regulations in 21 CFR part
558:

¢ In order to provide increased
flexibility for licensed veterinarians
issuing VFDs, FDA is proposing to
revise the definition of the term
“Veterinary Feed Directive” in § 558.3
(21 CFR 558.3) which currently includes
a relatively prescriptive, federally
defined, code of veterinary professional
conduct known as the veterinarian-
client-patient relationship (VCPR).
Specifically, the Agency proposes to
remove the explicit VCPR provision and
replace it with the requirement that
veterinarians ordering the use of VFD
drugs must do so “in compliance with
all applicable veterinary licensing and
practice requirements.” The purpose of
this revision is to provide greater
flexibility for veterinarians by deferring
to the veterinary profession and
individual states for the specific criteria
for acceptable veterinary professional
conduct, rather than relying on a more
rigid, one-size-fits-all, Federal standard.
From a practical standpoint, this
enables the veterinary profession and
individual states to adjust the specific
criteria for a VCPR to appropriately
align with current veterinary practice
standards, technological and medical
advances, and other regional
considerations. For example, greater
flexibility could allow veterinarians to
more effectively provide services to food
animal producers in remote
geographical areas where veterinary
professional resources are limited and
distances are great.

e In order to prevent potential
shortages of antimicrobial drugs needed
by food animal producers for judicious
therapeutic uses on their farms and
ranches, FDA is proposing to revise the
definition of “Category II”” drugs in
§558.3. Under current regulations, all
animal drugs approved for use in or on
animal feed are assigned to one of two
categories, depending on their potential
to create unsafe drug residues in edible
tissues—QCategory I drugs having the
lowest potential and Category II drugs
having the highest potential. In order to
reduce the potential of creating unsafe
drug residues, access to Category II
drugs is restricted to licensed feed mills

because these facilities are technically
better suited to handle these drugs in a
concentrated form. However, existing
regulations include a provision that says
all VFD drugs, regardless of their
potential to create unsafe drug residues,
are Category II drugs. Thus, under
current regulations, if an over-the-
counter (OTC) Category I drug changes
to VFD status, it automatically becomes
a Category II drug, which, in turn, limits
its availability only to licensed feed
mills. FDA is concerned that the
automatic recategorization of drugs from
Category I to Category II once they
switch to VFD status is likely to cause

a supply chain obstruction for VFD
feeds once the Agency’s policy
regarding the judicious use of medically
important antimicrobial drugs in food-
producing animals is fully
implemented. To avoid this outcome,
FDA proposes to revise the definition of
Category II to eliminate the automatic
classification of VFD drugs into
Category II. This would permit those
medically important antimicrobials
used in animal feed that are currently
Category I drugs to become VFD drugs
consistent with FDA’s judicious use
policy. At the same time, products
containing these drugs would remain
available through the current feed mill
distribution system.

o In order to lower the recordkeeping
burden associated with the use of VFD
drugs, FDA is proposing to align the
recordkeeping requirements for VFD
drugs with the current Good
Manufacturing Practices (cGMP)
recordkeeping requirements for
medicated feeds, thus reducing the
recordingkeeping burden for VFD drugs
from 2 years to 1 year. Under current
§558.6, all involved parties (the
veterinarian, the distributor, and the
client) must keep their copy of the VFD
on file and available for FDA inspection
for 2 years. In addition, VFD feed
distributors must also keep receipt and
distribution records of the VFD feeds
they manufacture and make them
available for FDA inspection for 2 years.
However, the cGMP regulations for
medicated feed manufacturing in 21
CFR part 225 require that such records
be kept for only 1 year. Feed mill
operators have told FDA that this
discrepancy is difficult to manage and
that they would like to see all feed
manufacturing record retention
requirements kept the same at 1 year.
Based on our experience, FDA does not
believe the extra 1 year of recordkeeping
for VFD drugs is warranted for any of
the involved parties. The value added
by the second year of record retention
has not been shown to justify the

associated paperwork burden.
Therefore, FDA is proposing to reduce
the recordkeeping requirement for
copies of VFDs for all involved parties,
and for manufacturing receipt and
distribution records for VFD
distributors, from 2 years to 1 year.

Costs and Benefits

The estimated one-time costs to
industry from this proposed rule, if
finalized, are $920,000, most of which
are costs to review the rule and prepare
a compliance plan. This equates to
annualized costs of about $131,000 at a
7 percent discount rate over 10 years.
We estimate that the total government
costs associated with reviewing the VFD
drug labeling supplements that are
expected to be submitted by all four
VFD drug sponsors to be $1,200.

The expected benefit of this proposal
is a general improvement in the
efficiency of the VFD process. FDA
estimates the annualized cost savings
associated with the reduced
requirements of the VFD process to be
$19,000 over 10 years at a 7 percent
discount rate (annualized at $16,000
over 10 years at a 3 percent discount
rate). Additionally, the reduction in
veterinarian labor costs due to this rule
is expected to result in a cost savings of
about $5.55 million annually.

I. Background
A. History

Before 1996, FDA had only two
options for regulating the distribution of
animal drugs: (1) OTC and (2)
prescription (Rx). Drugs used in animal
feeds were generally approved as OTC
drugs. Although the Federal Food, Drug,
and Cosmetic Act (the FD&C Act) did
not prohibit the approval of prescription
drugs for use in animal feed, such
approvals have historically been
impractical because many states have
laws prohibiting feed manufacturers
from dispensing prescription drugs. As
newer animal drugs were developed,
FDA determined that the existing
regulatory options—OTC and Rx—did
not provide the needed flexibility and
safety for these drugs to be prescribed or
administered through medicated feed.
FDA believed that such drugs should be
subject to greater control than provided
by OTC status, particularly certain
antimicrobial drugs. This control is
critical to reducing unnecessary use of
such drugs in animals and to slowing or
preventing any potential for the
development of bacterial resistance to
antimicrobial drugs.

After considerable deliberation
between FDA and the animal agriculture
industry, and with the support of State
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regulatory Agencies, in 1996 Congress
enacted the ADAA to facilitate the
approval and marketing of new animal
drugs and medicated feeds. As part of
the ADAA, Congress determined that
certain new animal drugs should be
approved for use in animal feed but
only if these medicated feeds were
administered under a veterinarian’s
order and professional supervision.
Therefore, the ADAA created a new
category of products called veterinary
feed directive drugs (or VFD drugs).
VFD drugs are new animal drugs
intended for use in or on animal feed,
which are limited to use under the
professional supervision of a licensed
veterinarian in the course of the
veterinarian’s professional practice. For
animal feed containing a VFD drug to be
used in animals, a licensed veterinarian
must first issue an order, called a
veterinary feed directive (or VFD),
providing for such use. In the Federal
Register of December 8, 2000 (65 FR
76924), FDA issued a final rule
amending the new animal drug
regulations to implement the VFD-
related provisions of the ADAA. In that
final rule, FDA stated that because
veterinarian oversight is so important
for assuring the safe and appropriate use
of certain new animal drugs, the Agency
should approve such drugs for use in
animal feed only if these medicated
feeds are administered under a
veterinarian’s order and professional
supervision. As an example, the final
rule noted that safety concerns relating
to the difficulty of disease diagnosis,
drug toxicity, drug residues,
antimicrobial resistance, or other
reasons may dictate that the use of a
medicated feed be limited to use by
order and under the supervision of a
licensed veterinarian.

It has been over a decade since FDA
began implementing the final rule
relating to VFDs. Although currently
there are few approved VFD drugs, FDA
has received comments from
stakeholders characterizing the current
VFD process as being overly
burdensome. When veterinary oversight
of a medicated feed is determined to be
necessary, it is essential that such
oversight be facilitated through an
efficient VFD process.

In response to these concerns, the
Agency began exploring ways to
improve the VFD program’s efficiency.
To that end, FDA initiated the
rulemaking process through the
publication of an ANPRM in the Federal
Register of March 29, 2010 (75 FR
15387). The ANPRM requested public
comment on whether efficiency
improvements are needed and, if so,
what specific revisions should be made

to the VFD regulations. Subsequent to
this, FDA published draft text of a
proposed VFD regulation (hereinafter,
““draft proposed regulation”) in the
Federal Register of April 13, 2012 (77
FR 22247), based on the considerable
public input provided to the ANPRM
docket, and requested comment on this
draft text. The provisions included in
this proposed rule reflect the public
input FDA received. FDA proposes that
if this rule is finalized, it will become
effective 60 days after publication of the
final rule in the Federal Register.

B. Judicious Use Policy for Medically
Important Antimicrobials

On April 13, 2012, FDA finalized a
guidance document entitled “The
Judicious Use of Medically Important
Antimicrobial Drugs in Food-Producing
Animals” (GFI #209). This final
guidance represents the Agency’s
current thinking regarding antimicrobial
drugs that are medically important in
human medicine and used in food-
producing animals. Specifically, GFI
#209 discusses FDA’s concerns
regarding the development of
antimicrobial resistance in human and
animal bacterial pathogens when
medically important antimicrobial drugs
are used in food-producing animals in
an injudicious manner. In addition, GFI
#209 provides two recommended
principles regarding the appropriate or
judicious use of medically important
antimicrobial drugs: (1) Limit medically
important antimicrobial drugs to uses in
animals that are considered necessary
for assuring animal health and (2) limit
medically important antimicrobial drugs
to uses in animals that include
veterinary oversight or consultation.

Implementation of these judicious use
principles, particularly the second
principle, reinforces the need for FDA to
reconsider the current VFD program and
how best to make the program more
efficient and less burdensome for
stakeholders while maintaining
adequate protection for human and
animal health. Currently, the vast
majority of the antimicrobial animal
drug products that are the focus of GFI
#209 are feed-use drugs—that is, they
are products approved for use in or on
animal feed. All but a few of these
products are currently available OTC
without veterinary oversight or
consultation and would be affected by
the recommendation to switch to VFD
status. It is critical, therefore, that the
VFD process be as efficient as possible
when FDA'’s judicious use policy is
fully implemented because an overly
burdensome VFD process could lead to
unanticipated disruptions in the current

channels of commercial feed
distribution.

II. Highlights of the Proposed Rule

The primary purpose of this
rulemaking is to improve the efficiency
of the VFD program, while still ensuring
that VFD drugs are used in a manner
that affords adequate protection for
human and animal health. The key
changes in this proposal include:

e User-friendly reorganization of the
VFD regulation;

e increased flexibility for licensed
veterinarians issuing VFDs;

e continued access to Category I Type
A medicated articles by unlicensed feed
mills;

e increased flexibility for animal
producers purchasing VFD feeds; and

¢ lower recordkeeping burden for all
involved parties.

A. User-Friendly Reorganization of the
VFD Regulation

The proposed rule, if finalized, will
revise and reorganize the existing VFD
regulation at § 558.6 to make it more
user-friendly. Proposed §558.6 includes
only three subsections, (a), (b), and (c),
in contrast to the existing regulation,
which has six subsections. In addition,
for ease in identifying what is expected
from each party involved in the VFD
process, the proposed rule organizes the
provisions by affected party or
stakeholder group. Subsection (a)
contains general provisions that are
common to all affected parties,
including veterinarians, distributors,
and clients (including clients that are
on-farm mixers handling VFD drugs and
feeds for use in their own animals).
Subsection (b) contains specific
provisions for veterinarians and
subsection (c) contains specific
provisions for animal feed distributers.
Consistent with public comments we
received on the ANPRM and draft
regulation, these revisions are intended
to make it clearer what is expected from
each of these parties. Important aspects
of subsection (b) include that the
veterinarian issuing the VFD must be
licensed and must assure that the VFD
is complete and accurate before it is
issued. The veterinarian must also
assure that the terms of the VFD are in
compliance with the conditions for use
approved, conditionally approved, or
indexed for the VFD drug. Important
aspects of subsection (c) include that the
VFD feed distributor is responsible for
assuring that the VFD is complete before
filling the order. The VFD feed
distributor must also assure that the
medicated feed is manufactured and
labeled in accordance with the VFD and
in conformity with the approved,
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conditionally approved, or indexed
conditions of use. See section III for a
more detailed description of these
provisions.

B. Increased Flexibility for Licensed
Veterinarians Issuing VFDs

FDA proposes to modify provisions in
the existing regulation at 21 CFR part
558 relating to professional conduct by
veterinarians issuing orders for VFD
drugs in several important ways. First,
in order to provide greater flexibility for
veterinarians, FDA is proposing to
revise the definition of the term
“Veterinary Feed Directive” in
§558.3(b)(7) which currently includes a
relatively prescriptive, federally-
defined, code of veterinary professional
conduct known as the VCPR.
Specifically, the Agency proposes to
remove the explicit VCPR provision and
replace it with the requirement that
veterinarians ordering the use of VFD
drugs must be “in compliance with all
applicable veterinary licensing and
practice requirements.” The purpose of
this revision is to provide greater
flexibility for veterinarians by deferring
to the veterinary profession and
individual states for the specific criteria
for acceptable veterinary professional
conduct, rather than relying on a more
rigid, one-size-fits-all, Federal standard.
As discussed further below, the
veterinary profession and individual
state veterinary medical licensing
boards already embrace the concept of
a VCPR as an element of veterinary
licensing and practice requirements.
From a practical standpoint, this
proposal would enable the veterinary
profession and individual states to
adjust the specific criteria for a VCPR to
appropriately align with current
practice standards, technological and
medical advances, and other regional
considerations. For example, providing
for this greater degree of flexibility is of
particular importance for those
veterinarians providing services to
producers in remote geographical areas
where veterinary professional resources
are limited and distances are great.
Further, this proposal provides greater
flexibility for veterinarians working in
consultation with other animal health
professionals, such as poultry
pathologists and fish health biologists.
The need for greater flexibility in a
veterinarian’s professional relationship
with his or her clients and patients will
become increasingly important as FDA’s
judicious use policy for medically
important antimicrobial dugs is
implemented.

Second, FDA is proposing to further
revise the definition of the term
“Veterinary Feed Directive” in

§558.3(b)(7) to explicitly incorporate
the concept of veterinary “supervision
or oversight.” Section 504(a)(1) of the
FD&C Act (21 U.S.C. 354(a)(1)) states
that a veterinary feed directive drug is
a drug intended for use in or on animal
feed which is limited to use under the
professional “supervision” of a licensed
veterinarian. In addition, the second
judicious use principle of GFI #209
recommends veterinary “oversight”
when using medically important
antimicrobial drugs in food-producing
animals. Therefore, to better align the
VFD regulations with the statute and
with the judicious use principles
outlined in GFI #209, we propose to
incorporate the phrase “supervision or
oversight” in the revised definition of
VFD. Thus, the proposed revised
definition for VFD would require that a
veterinarian may only issue a VFD for
the use of VFD drugs in animals that are
under his or her “supervision or
oversight.”

Third, the current definition of
“Veterinary Feed Directive” in
§558.3(b)(7) includes another
requirement for professional veterinary
conduct, which also is derived from the
VFD provisions in section 504 of the
FD&C Act. This requirement is found in
the phrase ““. . . licensed veterinarian
in the course of the veterinarian’s
professional practice . . .” which also
appears in the first sentence of the
current definition in § 558.3(b)(7). (See
section 504(a)(1) of the FD&C Act.) FDA
proposes to retain this provision in the
revised definition of the term “VFD.”

By combining these three elements,
the proposed revised requirement for
veterinarians issuing orders for the use
of VFD drugs found in this rule, as
derived from the proposed revised
definition of the term “VFD,” would
include language stating that a licensed
veterinarian may only issue a VFD for
the use of VFD drugs in animals “under
his or her supervision or oversight in
the course of his or her professional
practice, and in compliance with all
applicable veterinary licensing and
practice requirements.”

It is important to remember that this
provision would only apply to on-label
animal drug use. The statutory
provision for an explicit, federally
defined VCPR, which was introduced
with the Animal Medicinal Use
Clarification Act of 1994 (AMDUCA)
(Pub. L. 103-396) (see section
512(a)(4)(A)(i) of the FD&C Act (U.S.C.
360b(a)(4)(A)(i))) and defined by
regulation (see § 530.3(i)), continues to
apply in circumstances involving
extralabel animal drug use. However,
because AMDUCA specifically prohibits
extralabel use of animal drugs in or on

animal feed, including VFD drugs, FDA
does not believe that the explicit VCPR
requirement as defined in § 530.3(i) is
necessary in the context of VFD drug
use.

Furthermore, since extralabel use is
not an option for medicated feeds,
including medicated feeds containing
VFD drugs, the final use and labeling of
such feeds must also conform to an
FDA-approved, or conditionally
approved, new animal drug application
or index listing (see section 512(a)(2) of
the FD&C Act). In other words, the
terms of the VFD, such as intended use
or dosage regimen, are constrained by
the conditions of use found in an
approved application, conditionally
approved application, or index listing.
Therefore, when completing the VFD
order, the veterinarian needs to make
sure the VFD is consistent with the
conditions of use in the approved
application, conditionally approved
application, or index listing; similarly,
when filling a valid VFD, the medicated
feed manufacturer must assure that the
final medicated feed is manufactured
and labeled in conformity with both the
VFD and the approved, conditionally
approved, or indexed conditions for use.
If the conditions of use specified on a
VFD are not in conformity with an
approved new animal drug application,
conditionally approved application, or
index listing, the VFD is considered
invalid and the medicated feed
described on the VFD may not be
manufactured or distributed.

This proposed revision is not
intended to lower the standard for
professional conduct by veterinarians.
Instead of continuing to impose explicit,
federally defined VCPR requirements on
veterinarians using VFD drugs in their
professional practice, these proposed
revisions would, consistent with the
approach to regulating veterinary
professional conduct in the context of
prescription animal drug use, recognize
and appropriately defer to existing
regulatory oversight standards for
veterinary professional conduct. This
includes VCPR standards that have been
established by the veterinary profession
and individual state veterinary medical
licensing boards. The Agency believes
that state veterinary medical licensing
boards are well suited for this role
because of their unique perspective on
factors such as the local availability of
professional veterinary medical
resources and the needs of their
individual agricultural communities.
However, while each state’s veterinary
medical practice code may be somewhat
different, the practice of veterinary
medicine in the United States is, to a
great extent, guided by the American
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Veterinary Medical Association (AVMA)
and its Principles of Veterinary Medical
Ethics,* which acts as a unifying
standard for all veterinarians. AVMA’s
Principles of Veterinary Medical Ethics
include an explicit VCPR provision.

As noted earlier, the Agency intends
to provide for greater flexibility by
deferring to the veterinary profession
and individual states for the specific
criteria for complying with the concept
of a VCPR as an element of veterinary
licensing and practice requirements.
This would allow the specific criteria
for a VCPR to be adjusted as appropriate
to align with the most recent practice
standards, technological and medical
advances, and practical considerations
in particular regions of the country.

C. Continued Access to Category I Type
A2 Medicated Articles by Unlicensed
Feed Mills

Under the current VFD regulations, all
medicated feed distributors, licensed or
unlicensed, are able to manufacture and
sell medicated feeds containing VFD
drugs. The only difference is that
licensed facilities are able to start the
manufacturing process with a VFD Type
A medicated article and unlicensed
facilities must start with a VFD Type B3
or Type C* medicated feed. In other
words, unlicensed feed mills are not
allowed access to any VFD Type A
medicated articles under current
regulations. FDA proposes to amend the
VFD regulations to allow unlicensed
feed mills to have continued access to
the Type A medicated articles they
currently use when these drugs change
from OTC to VFD status.

For many years, FDA has restricted
access to certain Type A medicated
articles in an effort to avoid creating

1 https://www.avina.org/KB/Policies/Pages/
Principles-of-Veterinary-Medical-Ethics-of-the-
AVMA.aspx.

2 A “Type A medicated article” is intended solely
for use in the manufacture of another Type A
medicated article or a Type B or Type C medicated
feed. It consists of a new animal drug(s), with or
without carrier (e.g., calcium carbonate, rice hull,
corn, gluten) with or without inactive ingredients.

3 A “Type B medicated feed” is intended solely
for the manufacture of other medicated feeds (Type
B or Type C). It contains a substantial quantity of
nutrients including vitamins and/or minerals and/
or other nutritional ingredients in an amount not
less than 25 percent of the weight. It is
manufactured by diluting a Type A medicated
article or another Type B medicated feed.

4 A “Type C medicated feed” is intended as the
complete feed for the animal or may be fed “top
dressed” on (added on top of usual ration) or
offered ““free-choice” (e.g., supplement) in
conjunction with other animal feed. It contains a
substantial quantity of nutrients including vitamins,
minerals, and/or other nutritional ingredients. It is
manufactured by diluting a Type A medicated
article or a Type B medicated feed. A Type C
medicated feed may be further diluted to produce
another Type C medicated feed.

unsafe levels of drug residues in edible
animal tissues. Under current
regulations, all animal drugs approved
for use in or on animal feed are assigned
to one of two categories, depending on
their potential to create unsafe
residues—Category I drugs having the
lowest potential and Category II drugs
having the highest potential. FDA
regulations at § 558.3(b)(1)(i) (21 CFR
558.3(b)(1)(i)) define Category I as those
drugs that require no withdrawal period
at the lowest use level in each species
for which they are approved. Section
558.3(b)(1)(ii) (21 CFR 558.3(b)(1)(ii))
defines Category II, in part, as those
drugs that require a withdrawal period
at the lowest use level for at least one
species for which they are approved, or
are regulated on a ‘“no-residue” basis or
with a zero tolerance because of a
carcinogenic concern regardless of
whether a withdrawal period is
required. In order to reduce the
potential of creating unsafe drug
residues, access to Category II Type A
medicated articles is restricted to
licensed feed mills (see § 558.4(a))
because these facilities are technically
better suited to handle these drugs in
this concentrated form. Unlicensed
facilities can safely handle Category II
drugs after they have been diluted to a
Type B or Type C feed, as well as
Category I Type A medicated articles.
But the current definition of Category II
drugs also includes a provision that says
all VFD drugs, regardless of their
potential to create unsafe residues, are
Category II drugs. Thus, under current
regulations, if an OTC Category I drug
changes to VFD status, it automatically
becomes a Category II drug which, in
turn, limits the availability of its Type
A medicated article to licensed feed
mills.

FDA is concerned that the automatic
recategorization of drugs to Category II
once they switch to VFD status is likely
to cause a supply chain obstruction for
VFD feeds once the Agency’s judicious
use policy regarding medically
important antimicrobial drugs is fully
implemented. This is because the
majority of the OTC feed-use
antimicrobials that are the focus of GFI
#209 are currently Category I drugs,
making their Type A medicated articles
readily available to tens of thousands of
unlicensed feed mills, including on-
farm mixers, located throughout the
United States. Therefore, if all of these
drugs were to switch dispensing status
from OTC to VFD, and automatically
become Category II drugs, these
unlicensed facilities will now be forced
to purchase VFD drugs as Type B or
Type C medicated feeds from licensed

facilities, which currently number fewer
than 1,000. This limited number of
licensed facilities would have great
difficulty meeting the demands of the
tens of thousands of unlicensed
facilities in the United States. FDA
believes this would result in shortages
of antimicrobial drugs needed by food
animal producers for judicious
therapeutic uses on their farms and
ranches, thus compromising animal
health. To avoid this outcome, FDA
proposes to revise the definition of
Category II in § 558.3(b)(1)(ii) by
removing the final clause that currently
reads ““. . . or are a veterinary feed
directive drug,” thereby eliminating the
automatic classification of VFD drugs to
Category II. This would permit those
medically important antimicrobials
used in animal feed that are already
Category I drugs to become VFD drugs
consistent with FDA’s judicious use
policy, but remain available through the
current feed mill distribution system.
Furthermore, FDA has reconsidered
its previous position that all VFD drugs
should be classified as Category II drugs
(see final rule of December 8, 2000 (65
FR 76924 at 76926)). Based on our
experience with VFD drugs (e.g.,
investigating animal drug residue
violations, cGMP inspections), the
Agency no longer believes that the
enhanced inspection requirements for
licensed feed mills are necessary to
assure the safe and effective use of VFD
drugs that would otherwise be classified
as Category I drugs. This is because (as
noted in section IL.E) feed-use drugs, in
general, have a very safe record of use
and Category I feed-use drugs, because
of their extremely safe pharmacological
and toxicological profile, have the
lowest potential of creating unsafe drug
residues at their approved dose levels.

D. Increased Flexibility for Food Animal
Producers Purchasing VFD Feeds

A number of stakeholders responding
to the ANPRM and draft proposed
regulation requested that FDA remove
the requirement for veterinarians to
include the amount of medicated feed to
be dispensed on the VFD, as is currently
required in § 558.6(a)(4)(vi). Although
this request was voiced by respondents
from several different food animal
production industries, each of them
based their request on the difficulty of
predicting, prior to feeding, exactly how
much medicated feed a particular flock,
herd, pen, house, or tank of animals will
actually consume during a specific
period of drug administration. Feed
consumption rates can vary significantly
depending on several factors, including
environmental conditions. However, the
most important sources of variability lie
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in the animals’ health status at the
beginning of drug administration and
how quickly these animals respond to
treatment. Regardless of species, healthy
animals generally eat more than sick
animals. It is difficult to predict how
quickly animals will respond to
treatment and how quickly they will
return to their normal feed consumption
rate. In an effort to purchase or
manufacture the right amount of
medicated feed, food animal producers
often monitor feed consumption rates
during the treatment period and later
make adjustments in feed orders
accordingly.

As noted by several stakeholders, if
the veterinarian is required to specify on
the VFD the amount of medicated feed
to be dispensed, he or she may
overestimate that amount in order to
make sure the food animal producer
does not run out of feed before the end
of the treatment period. Unfortunately,
this will often times result in leftover
medicated feed on the farm.
Alternatively, if the amount of
medicated feed listed on the VFD is too
little, the food animal producer may
need to get another VFD to complete the
course of treatment. FDA acknowledges
stakeholders’ concerns about the
variability of feed consumption rates
and therefore, in response to these
concerns, proposes to eliminate the
requirement for veterinarians to specify
the amount of medicated feed to be
dispensed on the VFD. FDA believes
that the proposed new requirements for
veterinarians to specify on the VFD the
duration of use and the approximate
number of animals to be fed the
medicated feed, along with the current
requirement to include the level of VFD
drug in the feed, should provide
adequate control over the total amount
of medicated feed authorized by the
VFD.

E. Lower Recordkeeping Burden for All
Involved Parties

Another commonly heard suggestion
from stakeholders responding to the
ANPRM and draft proposed regulation
is the need to reduce the VFD
recordkeeping burden from 2 years to 1
year. Under the current VFD regulation,
all involved parties (the veterinarian,
the distributor, and the client) must
keep their copy of the VFD on file and
available for FDA inspection for 2 years
(see current § 558.6(c)). In addition, VFD
feed distributors must also keep receipt
and distribution records of the VFD
feeds they manufacture and make them
available for FDA inspection for 2 years
(see current § 558.6(e)).

As noted in FDA’s proposed VFD rule
that was published in the Federal

Register on July 2, 1999 (64 FR 35966),
the usual and customary manufacturing
records kept by distributors to comply
with the cGMP regulations in 21 CFR
part 225 satisfies the VFD receipt and
distribution recordkeeping requirement
as well (see 21 CFR part 225, subpart E
(licensed feed mill distributors) and
subpart I (unlicensed feed mill
distributors)). However, the cGMP
regulations in part 225 only require that
such records be kept for 1 year, in
contrast to the 2-year requirement for
VFD feeds in § 558.6(e). Feed mill
operators have told us that this
discrepancy is difficult to manage and
that they would like to see all feed
manufacturing record retention
requirements kept the same at 1 year,
thus eliminating the need for two
separate filing systems: One for non-
VFD feed records (1-year record
retention) and one for VFD feed records
(2-year record retention).

Based on our experience, FDA does
not believe the extra 1 year of
recordkeeping for VFD drugs is
warranted for any of the involved
parties. The value added by the second
year of record retention has not been
shown to justify the associated
paperwork burden. FDA compliance
investigations regarding violative drug
residues in edible animal tissues are
normally completed within the first year
of their detection and nearly all of these
are associated with dosage form drugs
(i.e., non-feed use drugs). Therefore,
FDA is proposing to reduce the
recordkeeping requirement for copies of
VFDs for all involved parties, and for
manufacturing receipt and distribution
records for VFD distributors, from 2
years to 1 year. Because the usual and
customary records of purchase and sales
kept by distributors to comply with the
cGMP regulations in part 225
adequately support the VFD inspection
program, we have not included the VFD
receipt and distribution recordkeeping
requirement found in current § 558.6(e)
in this proposed rule.

III. Proposed Regulations

A. Conforming Changes (Proposed
§514.1(b)(9)

The CFR citation noted in the new
animal drug application regulations at
21 CFR 514.1(b)(9) would be revised to
reflect the new VFD format provision
found in proposed § 558.6(b)(3).

B. Definitions (Proposed § 558.3(b))

The definitions of terms used in the
medicated feed regulations of part 558,
including the VFD drug regulations in
§558.6, can be found in § 558.3(b). FDA
proposes to amend § 558.3(b) as follows:

As discussed earlier in section II.C,
FDA proposes to revise the definition of
Category II in § 558.3(b)(1)(ii) by
removing the final clause that currently
reads “. . . or are a veterinary feed
directive drug.”

The definition of “veterinary feed
directive (VFD) drug” in proposed
§558.3(b)(6) would be revised to
include animal drugs that have been
conditionally approved under section
571 of the FD&C Act (U.S.C. 360ccc),
and to clarify that the use of a VFD drug
in or on animal feed must be authorized
by a valid veterinary feed directive.

FDA also proposes to revise the
definition of “veterinary feed directive”
in proposed § 558.3(b)(7) to include
animal drugs that have been
conditionally approved under section
571 of the FD&C Act and to replace the
current federally defined VCPR
requirement with a more broadly
defined standard for veterinary
professional conduct, as discussed in
section II.B. The revised definition
would also clarify that VFDs must be
written, meaning nonverbal, and that
they may be issued in hardcopy or
through electronic media.

Additionally, several stakeholders
responding to the ANPRM and draft
proposed regulation were unclear about
what is a medicated feed distributor.
The term ““distributor” as used in part
558 is defined in § 558.3(b)(9). We are
proposing revisions to that definition for
improved clarity. Please note that on-
farm mixers that only manufacture
medicated feeds for use in their own
animals are not distributors.

Proposed §558.3(b)(11) would revise
the definition of “acknowledgement
letter” for clarity. Under current
regulations, acknowledgement letters
must include three affirmation
statements and this proposal would
require the same three affirmations.
However, two of these three affirmation
statement provisions are currently
found in §558.3(b)(11) and one
affirmation statement provision is
currently found in § 558.6(d)(2). This
proposal would simply put all three
provisions together in the definition of
“acknowledgement letter” for clarity.
The revised definition would also
clarify that acknowledgement letters
must be written, meaning nonverbal,
and that they may be sent in hardcopy
or through electronic media.

Proposed §558.3(b)(12) includes the
new term ‘“‘combination veterinary feed
directive (VFD) drug” to account for
combination animal drugs used in or on
animal feed that include one or more
VFD drugs.
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C. General Requirements Related to VFD
Drugs (Proposed § 558.6(a))

As noted in section II.A, proposed
§ 558.6(a) contains general provisions
that are common to all involved parties
(the veterinarian, the distributor, and
the client). This includes clients that are
also on-farm mixers that only
manufacture VFD feeds for use in their
own animals.

Proposed §558.6(a)(1) establishes that
a VFD may only be issued by a licensed
veterinarian for the use of VFD drugs in
animals under his or her supervision or
oversight in the course of his or her
professional practice, and in compliance
with all applicable veterinary licensing
and practice requirements.

Proposed §558.6(a)(3) reminds
stakeholders that the extralabel use
(ELU) of any medicated feed, including
medicated feeds containing VFD drugs,
is not permitted under Federal law. (See
section 512(a)(4)(A) of the FD&C Act.)
Several stakeholders responding to the
ANPRM and draft regulation requested
that FDA allow ELU for VFD feeds.
AMDUCA legalized, for the first time,
ELU of approved drugs in animals.
However, AMDUCA specifically
prohibits ELU of such drugs in or on
animal feed. (See Pub. L. 103—-396.)

Proposed §558.6(a)(4) establishes that
all involved parties (the veterinarian,
the distributor, and the client) must
retain their copy of the VFD for 1 year.
This proposal would lower the current
2-year recordkeeping requirement, as
discussed in section IL.E.

Proposed § 558.6(a)(6) revises the
required cautionary labeling statement
for all VFD drugs and feeds.

D. Responsibilities of the Veterinarian
Issuing the VFD (Proposed § 558.6(b))

Proposed § 558.6(b)(1) reiterates that a
VFD may only be issued by a licensed
veterinarian for the use of VFD drugs in
animals under his or her supervision or
oversight in the course of his or her
professional practice, and in compliance
with all applicable veterinary licensing
and practice requirements. This would
replace the current federally defined
VCPR provision that cites § 530.3(i), as
discussed in section IL.B.

Proposed § 558.6(b)(2) clarifies that,
when issuing a VFD, the veterinarian
must issue a VFD that is in compliance
with the conditions for use approved,
conditionally approved, or indexed for
the VFD drug. In other words, a VFD
that is written for an extralabel use fails
to comply with Federal law and is
invalid. (See section 504(a)(2)(B) of the
FD&C Act.)

Proposed §558.6(b)(3) includes a
revised list of information that the

veterinarian would be required to
provide on the VFD.

Proposed §558.6(b)(3)(v) includes a
new provision that, in cases where the
expiration date is not specified in the
approval, conditional approval, or index
listing, the expiration date of the VFD
cannot exceed 6 months after the date
of issuance.

Proposed §558.6(b)(3)(vii) would
require animal identification to include
species and production class.

Proposed §558.6(b)(3)(viii) would
revise the current requirement for the
number of animals to be treated to mean
an approximate number of animals to be
fed the medicated feed prior to the
expiration date on the VFD, due to the
difficulty in determining the exact
number of animals to be treated during
the duration of the valid VFD.

Proposed §558.6(b)(3)(x) would
remove the existing requirement for
veterinarians to specify the amount of
feed to be fed to the animals listed on
the VFD, as discussed in section IL.D.
Veterinarians would instead be required
to include the duration of drug use on
the VFD in addition to the level of drug
in the feed, as is currently required.

The proposal would remove the
current requirement in § 558.6(a)(4)(xi)
for veterinarians to include their license
number and name of the issuing state on
the VFD. This information is not needed
by VFD recipients (clients and
distributors) to assure the safe and
effective use of VFD drugs and is not
customarily used by FDA or state
inspectors in compliance investigations.

Proposed § 558.6(b)(3)(xiii) would
revise the statement required to be
included in each VFD indicating that
extralabel use is not permitted.

Proposed §558.6(b)(3)(xiv) is a new
provision that would require a
veterinarian who issues a VFD for the
use of medicated feed containing a VFD
drug that is also one of the component
drugs in an approved combination VFD
drug to include one of three
“affirmation of intent” statements on
the VFD. Each of the three statements,
found in proposed § 558.6(b)(6),
provides a different option for
veterinarians regarding their
authorization for the use of a VFD drug
as a component of an approved
combination VFD drug. The definition
of “combination VFD drug” can be
found in proposed § 558.3(b)(12). The
three options are as follows: (1)
§558.6(b)(6)(i): The VFD cannot be used
to authorize any combination VFD drug
(i.e., only medicated feed containing the
VFD drug alone can be distributed using
the VFD); or (2) § 558.6(b)(6)(ii): The
VFD may be used for any of the
approved combination VFD drugs

specifically cited on the VFD; or (3)

§558.6(b)(6)(iii): The VFD may be used

for any approved combination VFD
rug.

Ir?all cases, the VFD may be used to
authorize the distribution and use of
medicated feed containing the VFD drug
alone.

Proposed §558.6(b)(4) would allow
the veterinarian, at his or her discretion,
to enter additional information on the
VFD to more specifically identify the
animals authorized to be treated with or
fed the medicated feed.

Proposed §558.6(b)(5) would add a
new provision for combination VFD
drugs that include more than one VFD
drug component. No such combinations
have yet been approved, conditionally
approved, or indexed, but in the event
that such combination VFD drug is
approved, conditionally approved, or
indexed in the future, the veterinarian
would need to include in the VFD
certain drug-specific information for
each component VFD drug in the
combination.

The proposal would no longer
specifically require that VFDs be
produced in triplicate but all three
involved parties (the veterinarian, the
distributor, and the client) would still
be required to receive and keep a copy
of the VFD, either electronically or in
hardcopy. If the VFD is transmitted
electronically, the veterinarian would
no longer be required to send a
hardcopy to the distributor.

Proposed §558.6(b)(9) would clarify
that veterinarians may not issue a VFD
verbally, including verbal transmission
by telephone. However, transmission of
a written (nonverbal) VFD by telephones
that are capable of this function (i.e.
smartphones) is allowed.

E. Responsibilities of the Medicated
Feed Distributor (Proposed § 558.6(c))

Proposed § 558.6(c)(1) would require
medicated feed distributors who handle
VFD drugs to make sure all VFDs are
completely filled out before
manufacturing the specified VFD feed.
VFDs that do not include all the
information required by proposed
§558.6(b)(3) are incomplete and
considered invalid.

Proposed § 558.6(c)(2) reminds
medicated feed distributors that they
may only distribute an animal feed
containing a VFD drug or combination
VFD drug that is in compliance with the
terms of a valid VFD and is
manufactured and labeled in conformity
with the approved, conditionally
approved, or indexed conditions of use
for such drug. This dual responsibility
is not new but is a very important
concept that all VFD distributors must
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understand. VFDs that are not in
compliance with the conditions of use
approved, conditionally approved, or
indexed for the VFD drug are invalid
and may not be used to authorize the
distribution of a medicated feed
containing a VFD drug.

Proposed § 558.6(c)(3) reminds
distributors that, in addition to other
applicable recordkeeping requirements
found in this section, they must also
keep VFD feed manufacturing records 1
year in accordance with part 225 of this
chapter. Such records must be made
available for inspection and copying by
FDA upon request.

Proposed §§558.6(c)(4), (5), and (6)
relate to the statutory requirement for
one-time notification by distributors of
their intent to distribute medicated feed
containing VFD drugs. These provisions
are very similar to those found at
section 558.6(d)(1) of the current
regulation.

Proposed §558.6(c)(7) retains the
statutory requirement for medicated
feed distributors that consign VFD drug-
containing feeds to another distributor
to receive an acknowledgement letter
from that person. This section
references a revised definition of
“acknowledgement letter” found in
proposed § 558.3(b)(11). Proposed
§558.6(c)(7) also includes an explicit 1-
year recordkeeping requirement for
acknowledgment letters.

IV. Legal Authority

FDA’s authority for issuing this
proposed rule is provided by section
504 of the FD&C Act. In addition,
section 701(a) of the FD&C Act (21
U.S.C. 371(a)) gives FDA general
rulemaking authority to issue
regulations for the efficient enforcement
of the FD&C Act.

V. Preliminary Regulatory Impact
Analysis

FDA has examined the impacts of the
proposed rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4).
Executive Orders 12866 and 13563
direct Agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The Agency
believes that this proposed rule is not a
significant regulatory action as defined
by Executive Order 12866. We have
developed a preliminary regulatory

impact analysis (PRIA) that presents the
benefits and costs of this proposed rule
to stakeholders and the government.
The summary analysis of benefits and
costs included in the Executive
Summary of this document is drawn
from the detailed PRIA, which is
available at http://www.regulations.gov
(enter Docket No. FDA-2010-N-0155),
and is also available on FDA’s Web site
at http://www.fda.gov/AboutFDA/
ReportsManualsForms/Reports/
EconomicAnalyses/default.htm.

VI. Paperwork Reduction Act of 1995

This proposed rule contains
information collection provisions that
are subject to review by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). A description of
these provisions is given in the
Description section that follows with
estimates of the annual reporting,
recordkeeping, and third-party
disclosure burden. Included in each
burden estimate is the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing each
collection of information.

FDA invites comments on these
topics: (1) Whether the proposed
collection of information is necessary
for the proper performance of FDA’s
functions, including whether the
information will have practical utility;
(2) the accuracy of FDA’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Title: Veterinary Feed Directives.

Description: The proposed rule would
revise existing OMB control number
0910-0363 (expiration date December
31, 2014) for veterinary feed directives
by lowering the recordkeeping burden
without compromising human or animal
safety, providing greater deference and
flexibility to the veterinary profession
for licensing and veterinary practice
requirements, and ensuring continued
access to Category I Type A medicated
articles by unlicensed feed mills.

In 1996, the ADAA was enacted to
facilitate the approval and marketing of
new animal drugs and medicated feeds.
Among other things, the ADAA created
a new category of new animal drugs
called veterinary feed directive drugs (or
VFD drugs). VFD drugs are new animal

drugs intended for use in or on animal
feed, which are limited to use under the
professional supervision of a licensed
veterinarian in the course of the
veterinarian’s professional practice.

Currently, there are few approved
VFD drugs. However, FDA has received
feedback from stakeholders
characterizing the current VFD process
as being overly burdensome. In response
to these concerns, FDA began exploring
ways to improve the VFD program’s
efficiency. To this end, FDA published
an ANPRM inviting public comment on
possible VFD program efficiency
improvements in March 2010. Based on
the considerable public input received
in response to the ANPRM, in April
2012 FDA issued for public comment
draft text for proposed revisions to the
current VFD regulation.

Current and Proposed Information
Collection Requirements

The current veterinary feed directive
regulation, § 558.6, has information
collection provisions contained at OMB
control number 0910-0363 (expiration
date December, 31, 2014). Many of these
provisions will be unaffected by the
proposed rule, if finalized; therefore,
this Paperwork Reduction Act section
will concentrate on the changes being
proposed in this rulemaking and will
describe how the paperwork reduction
implications will be affected.

Proposed Reporting Requirements

Description of Respondents: VFD
Feed Distributors.

Currently, under §558.6(d)(1) (and
proposed § 558.6(c)(4)) a distributor of
animal feed containing VFD drugs must
notify FDA prior to the first time it
distributes such animal feed and this
notification is required one time per
distributor. Therefore, all active
distributors of animal feed must have
already made notification to FDA of
their intention to distribute animal feed
containing VFD drugs in order to be in
compliance with the current regulation.
In addition, a distributor must provide
updated information to FDA within 30
days of a change in ownership, business
name, or business address.

Because the reporting requirements
for distributors under proposed
§558.6(c)(4) are the same as the current
requirements under § 558.6(d)(1), there
is no new reporting burden. FDA
understands that VFD feed distributors
must review the rule in order to
determine what actions are necessary to
comply with the new regulation. For
VFD feed distributors we estimate
administrative review of the rule will
take 4 hours to complete.


http://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
http://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
http://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/EconomicAnalyses/default.htm
http://www.regulations.gov
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TABLE 1—ESTIMATED ONE-TIME REPORTING BURDEN 1
Number of Average
L Number of responses Total burden per

21 CFR 558.6/activity respondents per responses respondent Total hours Total costs

respondent in hours

Administrative Review of the Rule (VFD

Feed Distributors) ........ccccccvenvrenennenne 1,366 1 1,366 4 5,464 2$387,000

1There are no operating and maintenance costs associated with this collection of information.
2 A total of 1,366 VFD feed distributors times approximately $71 per hour times 4 hours of one-time review equals approximately $387,000. Es-
timate rounded to be in accordance with the PRIA.

Number of Respondents multiplied by
Number of Responses per Respondent
equals Total Responses. Total Responses
multiplied by Average Burden per
Response equals Total Hours.

Proposed Recordkeeping Requirements

Description of Respondents: VFD
Feed Distributors, Food Animal
Veterinarians, and Clients (Food Animal
Producers).

Under current § 558.6(f) and proposed
§558.6(a)(1), an animal feed containing
a VFD drug or a combination VFD drug
may be fed to animals only by or upon
a lawful VFD issued by a licensed
veterinarian. Veterinarians issue three
copies of the VFD: One for their own
records, one for their client, and one to
the client’s VFD feed distributor
(current § 558.6(b)(1-3) and proposed
§558.6(a)(4) and proposed § 558.6(b)(7—
8)). Under current § 558.6(b)(4), if the
veterinarian sends the VFD to the client
or distributor by electronic means, he or
she must assure that the distributor
receives the original, signed VFD within
5 working days. Also, under current
§558.6(c), all involved parties (the
veterinarian, the distributor, and the
client) must retain a copy of the VFD for
2 years. In addition, VFD feed
distributors must also keep receipt and
distribution records of VFD feeds they
manufacture and make them available
for FDA inspection for 2 years (see
current §558.6(e)).

Veterinarians and clients must review
the rule to ensure compliance with their
respective new requirements. In table 2
we estimate the hourly burden of this
administrative review for both groups.
(Administrative review of the rule by
VFD feed distributors is accounted for
in table 1.)

Recordkeeping costs are calculated as
follows: 750,000 VFDs (an average of
375,000 VFDs issued per VFD drug)
issued in triplicate equals 2,250,000
VFDs issued and stored in files per
year.®

5Distributors may receive an acknowledgment
letter in lieu of a VFD when consigning VFD feed
to another distributor. Such letters, like VFDs,
would also be subject to a 1-year record retention
requirement (see proposed § 558.6(c)(7)). Thus, the

Assuming that currently all VFDs are
issued and stored in hardcopy, we
estimate it takes 300 large file cabinets
to currently store these paper copy
VFDs for 2 years, assuming 15,000
copies can be stored in a large file
cabinet (see 64 FR 35966 at 35970). We
estimate the average cost of a new file
cabinet to be $600. Thus, we estimate
that the current capital outlay for
industry to store hardcopy VFDs for the
required 2 years is $180,000 ($600 times
300 equals $180,000).

In response to public comment to the
ANPRM, FDA is proposing to reduce the
recordkeeping requirement for copies of
VFDs for all involved parties (proposed
§558.6(a)(4)) from 2 years to 1 year.
Additionally, as included in proposed
§558.6(b)(7), the veterinarian would
also no longer be required to assure that
a paper copy is received by the
distributor within 5 days of writing the
VFD if the original was faxed or
otherwise transmitted electronically.
This hardcopy requirement has become
outdated by modern electronic
communication and presents an
unnecessary burden on the industry.
This proposed provision would further
reduce the number of paper copies
requiring physical recordkeeping space.

We anticipate approximately one-half
of the food animal industry will use
electronic VFD generation and
recordkeeping during the next 3 years of
the information collection. As the use of
computers for electronic storage of
records has increased substantially
since 2000 and is expected to continue
to do so regardless of this proposed rule,
the only marginal cost that would offset
some of the reduction in file cabinet
storage space costs would be the
additional computer storage space that
may be needed for electronic VFD
forms. Because the cost of electronic
storage capacity on computers has
become extremely low, FDA regards this
as a negligible cost and has not
estimated it.

recordkeeping burden for acknowledgment letters is
included as a subset of the VFD recordkeeping
burden.

We anticipate that computer storage
will eliminate the need for large
amounts of physical space devoted to
file cabinets. If, as we expect, one-half
of the VFD recordkeepers (veterinarians,
distributors, and clients) use electronic
recordkeeping, this would result in a
cost savings of $19,575 annually ($21.75
per square foot per year rental cost of
space times 6 square feet per file cabinet
times 150 filing cabinets equals $19,575
annual savings for switching to
computer storage) (Thorpe, K., Edwards,
J., and Bondarenko, E. Cassidy Turley
Commercial Real Estate Services. “U.S.
Office Trends Report—2nd Quarter
2013.” Page 10. http://
www.cassidyturley.com/Research/
MarketReports/Report.aspx?ftopic=U S _
Office_Trends_
Report&action=download, 2nd Quarter
2013).

In addition, the proposed reduction in
the amount of time records would be
required to be kept from 2 years to 1
year would further reduce the need for
physical space and file cabinets. The
recordkeepers still filing hardcopy VFDs
would save $9,788 annually ($21.75 per
square foot per year rental cost of space
times 6 square feet per file cabinet times
75 filing cabinets equals $9,788 annual
savings for reducing recordkeeping from
2 years to 1 year).

In summary, we anticipate that the
capital costs for recordkeeping will be
reduced from $180,000 (storing all VFD
copies in file cabinets for 2 years) to
$45,000 (storing hardcopy VFD files in
75 file cabinets for 1 year), and an
annual total cost savings of $29,363 for
one-half of the industry filing VFDs
electronically for 1 year ($19,575
savings for filing electronically plus
$9,788 for reducing recordkeeping to 1
year).

As stated previously, both the current
and proposed requirements state that
the veterinarian, the distributor, and the
client must keep a copy of the VFD.
Whether a paper copy is filed or
whether the VFD is filed electronically,
we calculate that the time spent to file
the VFD is the same at 0.167 hours.
Therefore, no revision to the paperwork
burden for filing the VFD is needed.


http://www.cassidyturley.com/Research/MarketReports/Report.aspx?topic=U_S_Office_Trends_Report&action=download
http://www.cassidyturley.com/Research/MarketReports/Report.aspx?topic=U_S_Office_Trends_Report&action=download
http://www.cassidyturley.com/Research/MarketReports/Report.aspx?topic=U_S_Office_Trends_Report&action=download
http://www.cassidyturley.com/Research/MarketReports/Report.aspx?topic=U_S_Office_Trends_Report&action=download
http://www.cassidyturley.com/Research/MarketReports/Report.aspx?topic=U_S_Office_Trends_Report&action=download
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TABLE 2—ESTIMATED ONE-TIME RECORDKEEPING BURDEN 1

i Number of Number of bﬁrvdeerr?%eer
21 CFR 558.6/activity recordkeepers records per Total records recordkeeper Total hours Total costs
recordkeeper ’
in hours

Administrative Review of the Rule (Food

Animal Veterinarians) .........cc.cccoceeeveenne 3,050 1 3,050 1 3,050 2$180,000
Administrative Review of the Rule (Cli-

ENES) e 10,000 1 10,000 0.5 5,000 3154,000
Recordkeeping by Electronic Storage for

B = T T T E U BT SU PP UOPUPTTRRIN 445,000

TOAl o | e | e | resreeresennene s | eeeeareee e 8,050 379,000

1There are no operating and maintenance costs associated with this collection of information.
2 A total of 3,050 veterinarians times approximately $59 per hour times 1 hour of one-time review equals approximately $180,000. Estimate
rounded to be in accordance with the PRIA (see PRIA).
3 A total of 10,000 clients times approximately $31 per hour times 0.5 hours one-time review equals approximately $154,000. Estimate rounded

to be in accordance with the PRIA (see PRIA).

4We estimate that the capital costs for recordkeeping will be reduced from $180,000 (storing paper copies of all VFDs in file cabinets for 2
years) to $45,000 (one-half of VFDs stored as paper copies in 75 file cabinets for 1 year), and an annual cost savings of $29,363 for one-half of
the industry filing VFDs electronically for 1 year ($19,575 savings for filing electronically plus $9,788 for reducing recordkeeping to 1 year).

Number of Recordkeepers multiplied
by Number of Records per Recordkeeper
equals Total Records. Total Records
multiplied by Average Burden per
Recordkeeper equals Total Hours.

Proposed Third-Party Disclosure
Requirements

Description of Respondents: VFD
Drug Sponsors, Food Animal
Veterinarians, VFD Feed Distributors,
and Clients (Food Animal Producers)

VFD drug sponsors manufacture and
label VFD drugs for use in medicated
animal feed. FDA understands that
sponsors must review the rule to ensure
compliance with their disclosure
requirements. In table 3 we estimate the
hourly burden of this administrative
review. (Administrative review of the
rule by VFD feed distributors is
accounted for in table 1 and by
veterinarians and clients in table 2.)

All labeling and advertising for VFD
drugs, combination VFD drugs, and
feeds containing VFD drugs or
combination VFD drugs must
prominently and conspicuously display
the following cautionary statement:
“Caution: Federal law restricts
medicated feed containing this VFD
drug to use by or on the order of a
licensed veterinarian” (proposed
§558.6(a)(6)). This verbatim statement is
exempt from burden under the PRA
because the Federal Government has
provided the exact language for the
cautionary statement. Therefore, the
hourly and cost burdens for label
supplement changes to the new
specimen labeling for the Type A
medicated article and the representative
label for use by the feed manufacturer
will not be counted.

The VFD must also include the
following statement (proposed

§558.6(b)(3)(xiii): “‘Extralabel use (i.e.,
use of this VFD feed in a manner other
than as directed on the labeling) is not
permitted.” This verbatim statement is
also exempt from burden under the
PRA.

The veterinarian may restrict VFD
authorization to only include the VFD
drug(s) cited on the VFD or such
authorization may be expanded to allow
the use of the cited VFD drug(s) along
with one or more OTC animal drugs in
an approved, conditionally approved, or
indexed combination VFD drug. The
veterinarian must affirm his or her
intent regarding combination VFD drugs
by including one of the following
statements on the VFD:

(i) “The VFD drug(s) cited in this
order may not be used in combination
with any other animal drugs.”

(ii) “The VFD drug(s) cited in this
order may be used in combination with
the following OTC animal drugs to
manufacture an FDA-approved,
conditionally approved, or indexed
combination medicated feed.” [List OTC
drugs immediately following this
statement.]

(iii) “The VFD drug(s) cited in this
order may be used in combination with
any OTC animal drugs to manufacture
an FDA-approved, conditionally
approved, or indexed combination
medicated feed” (proposed
§558.6(b)(6)).

These verbatim statements are also
exempt from burden under the PRA.
The hourly and cost burdens to include
these statements on the VFD as part of
the rule are considered de minimis,
however, as there are several other
changes to the VFD form itself that will
occur as the result of this proposed
rulemaking, if finalized.

Proposed §558.6(b)(3) includes
various changes to the information that
would need to be included on the VFD
form that is filled out by the
veterinarian in order for the VFD to be
valid, including but not limited to,
deleting the requirement that the
veterinarian must include the amount of
feed needed to treat the animals.
Proposed §558.6(b)(7) would allow
veterinarians to send VFDs to the client
or distributor via fax or other electronic
means (as is currently permitted under
§558.6(b)(4)). However, if a VFD is
transmitted electronically, the
veterinarian would no longer be
required to assure that the original,
signed VFD is given to the distributor
within 5 days. FDA estimates that a
veterinarian currently requires about
0.25 hours to issue a VFD (i.e., research,
fill out, and deliver all copies, including
the original, signed VFD to the
distributor). At a compensation rate of
about $59 (veterinarian wage rate, see
PRIA), the labor cost of currently issuing
VFDs is estimated at $11.09 million (the
estimated average of 750,000 VFDs
issued annually times 0.25 hours to
issue each VFD times $59 per hour
equals approximately $11.09 million
(rounded to be in accordance with the
PRIA)). FDA estimates that the effect of
this rule would be to reduce the average
time to issue a VFD by 50 percent, or
about 0.125 hours per VFD. This would
result in a cost of about $5.55 million
annually (the estimated average of
750,000 VFDs issued annually times
0.125 hours to issue each VFD times $59
per hour equals approximately $5.55
million (rounded to be in accordance
with the PRIA)), a cost savings of about
$5.55 million ($11.09 million — $5.55
million = approximately $5.55 million.



Federal Register/Vol. 78, No. 239/ Thursday, December 12, 2013/Proposed Rules

75525

Currently, a distributor may only
consign a VFD feed to another
distributor if the originating distributor
(consignor) first obtains a written
acknowledgement letter from the
receiving distributor (consignee) before
the feed is shipped (§ 558.6(d)(2)).
Because this current requirement is the
same as that being proposed in
§558.6(c)(7), there is no new reporting
burden.

Proposed §558.6(c)(7), also includes
an explicit recordkeeping requirement
for acknowledgment letters. While the
VFD final rule issued in December 2000
did not explicitly require distributors to
retain acknowledgment letters for any
specified period of time, a 2-year
recordkeeping burden was accounted
for in the PRA section of the final rule
for this function as part of the VFD
recordkeeping burden in Table 2, noted

as §558.6(d)(2) (65 FR 76928).6 FDA
continues to believe, as we did in 2000,
that medicated feed distributors
customarily retain both
acknowledgment letters and VFDs as a
normal business practice. The purpose
of this provision is to clarify that
acknowledgment letters, like VFDs,
must be retained only for 1 year.

TABLE 3—ESTIMATED ANNUAL THIRD-PARTY DISCLOSURE BURDEN 1

u.s.C CFR S Number of é\lur?ber S Total | bA\éerage
21 U.S.C. 343m 21 ection umber o isclosures otal annua urden per

(Labeling Activity) respondents per disclosures disclosur% in Total hours Total costs

respondent hours

Administrative Review of the Rule, Cur-

rent VFD Drug Sponsors (General and

Operations Managers)2 ..........cccevueene 2 1 2 6 12 2$1,200
558.6(b)(3) Changes to VFD Form by

Drug Sponsors3 ........cccccevierieeneeenn. 2 2 4 16 64 35,308
Veterinarian issues VFD4 ..........ccccoevenee. 3,050 245.9 750,000 0.125 93,750 5,550,000

1o = T PP B BT TR 93,826 5,556,508

1There are no operating and maintenance costs associated with this collection of information.

2Two current drug sponsors times $102 per hour times 6 hours of one-time review time equals approximately $1,200. Estimate rounded to be

in accordance with the PRIA.

3Two drug sponsors times two VFD forms per respondent equals four changes to the VFD form. With 16 hours per respondent to make form
changes and correct Web site, equals 64 total hours to change the VFD forms. NOTE: The hourly and cost burdens to include the revised ver-
batim statements noted in this document (on the VFD form itself) are exempt under the PRA. We are unable to measure these hours and costs
separately, but consider them to be de minimus. The cost to change the VFD form is considered to include these statement changes. Changes
to the VFD form for the four approved VFD forms (there are separate VFD forms for each of the two indications per VFD drug) are four VFD

forms times $1,327 cost per form equals $5,308.

4 A total of 3,050 veterinarians times 245.9 VFDs issued per year (on average) times 0.125 hours per form equals 93,750 hours per year times
$59 per hour equals approximately $5,550,000. Estimate rounded to be in accordance with the PRIA.

Number of Respondents multiplied by
Number of Disclosures per Respondent
equals Total Annual Disclosures. Total
Annual Disclosures multiplied by
Average Burden per Disclosure equals
Total Hours.

Additionally, as the usual and
customary records of purchase and sales
kept by distributors to comply with the
c¢GMP regulations adequately supports
the VFD inspection program, we have
eliminated the VFD manufacturing
recordkeeping requirement currently
found in § 558.6(e) and instead refer to
the 1-year manufacturing receipt and
distribution recordkeeping requirement
for medicated feed manufacturers in
part 225 (proposed § 558.6(c)(3)). These
record requirements are currently found
at OMB control number 0910-0152.

Paperwork approval of new animal
drug applications is contained under
OMB control number 0910-0032, for
Indexing of Legally Marketed
Unapproved New Animal Drugs for
Minor Species under OMB control
number 0910-0620, and for veterinary
feed directives, OMB approval is

6 The recordkeeping burdens for VFDs and
acknowledgement letters were combined because
distributors may receive an acknowledgement letter
in lieu of a VFD before distributing a medicated
feed containing a VFD drug. This combined

contained under OMB control number
0910-0363.

Interested persons are requested to
send comments regarding information
collection by January 13, 2014 to the
Office of Information and Regulatory
Affairs, OMB. To ensure that comments
on information collection are received,
OMB recommends that written
comments be faxed to the Office of
Information and Regulatory Affairs,
OMB, Attn: FDA Desk Officer, FAX:
202-395-6974, or emailed to oira_
submission@omb.eop.gov. All
comments should be identified with the
title, “Veterinary Feed Directives,
Reporting, Recordkeeping and Third
Party Disclosure.”

In compliance with the PRA (44
U.S.C. 3407(d)), the Agency has
submitted the information collection
provisions of this proposed rule to OMB
for review. These requirements will not
be effective until FDA obtains OMB
approval. FDA will publish a notice
concerning OMB approval of these
requirements in the Federal Register.

recordkeeping burden, estimated at 18,788 hours in
the 2000 final rule, is still cited in Table 2 of the
currently approved Information Collection Request
(ICR) for §558.6 (0910-0363). As noted in the PRA
section of the December 2000 final rule, “[a]ny

VII. Environmental Impact

The Agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized, would not contain policies
that would have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the Agency tentatively
concludes that the proposed rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,

person who distributes medicated feed containing
VFD drugs must file with [FDA] a one-time
notification letter of intent to distribute, and retain
a copy of each VFD serviced or each consignee’s
acknowledgment letter for 2 years.” (65 FR 76928).
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a federalism summary impact statement
is not required.

IX. Comments

Interested persons may submit either
electronic comments regarding this
document to http://www.regulations.gov
or written comments to the Division of
Dockets Management (see ADDRESSES). It
is only necessary to send one set of
comments. Identify comments with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

List of Subjects
21 CFR Part 514

Administrative practice and
procedure, Animal drugs, Confidential
business information, Reporting and
recordkeeping requirements.

21 CFR Part 558

Animal drugs, Animal feeds.
Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR parts 514 and 558 be amended
as follows:

PART 514—NEW ANIMAL DRUG
APPLICATIONS

m 1. The authority citation for 21 CFR
part 514 is revised to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
354, 356a, 360b, 371, 379e, 381.

m 2. Amend § 514.1 by revising
paragraph (b)(9) to read as follows:

§514.1 Applications.
* * * * *
(b) EE I

(9) Veterinary feed directive. Three
copies of a veterinary feed directive
(VFD) must be submitted in the format
described under § 558.6(b)(3) of this
chapter.

* * * * *

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 3. The authority citation for 21 CFR
part 558 is revised to read as follows:

Authority: 21 U.S.C. 354, 360b, 360ccc,
360ccc—1, 371.

m 4. Amend § 558.3 by revising
paragraphs (b)(1)(ii), (b)(8), (b)(7), (b)(9),
and (b)(11) and by adding new
paragraph (b)(12) to read as follows:

§558.3 Definitions and general
considerations applicable to this part.

* * * * *

(b) * % %

(1) * % %

(ii) Category II—These drugs require a
withdrawal period at the lowest use
level for at least one species for which
they are approved, or are regulated on
a ‘no-residue” basis or with a zero
tolerance because of a carcinogenic
concern regardless of whether a
withdrawal period is required.

* * * * *

(6) A “veterinary feed directive (VFD)
drug” is a new animal drug approved
under section 512(c) of the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act), conditionally approved
under section 571 of the FD&C Act, or
listed in the index under section 572 of
the FD&C Act, for use in or on animal
feed. Use of a VFD drug in or on animal
feed must be authorized by a valid
veterinary feed directive.

(7) A “veterinary feed directive” is a
written (nonverbal) statement issued by
a licensed veterinarian that orders the
use of a VFD drug or combination VFD
drug in or on an animal feed. This
statement authorizes the client (the
owner of the animal or animals or other
caretaker) to obtain and use the VFD
drug or combination VFD drug in or on
an animal feed to treat the client’s
animals only in accordance with the
conditions for use approved,
conditionally approved, or indexed by
the Food and Drug Administration
(FDA). A veterinarian may only issue a
VFD for the use of VFD drugs in animals
under his or her supervision or
oversight in the course of his or her
professional practice, and in compliance
with all applicable veterinary licensing
and practice requirements. A veterinary
feed directive may be issued in

hardcopy or through electronic media.
* * * * *

(9) For the purposes of this part, a
“distributor” means any person who
consigns a medicated feed containing a
VFD drug to another person. Such other
person may be another distributor or the

client-recipient of a VFD.
* * * * *

(11) An “acknowledgment letter” is a
written (nonverbal) communication sent
to a distributor (consignor) from another
distributor (consignee) who is not the
ultimate user of the medicated feed
containing a VFD drug. An
acknowledgment letter may be sent in
hardcopy or through electronic media
and must affirm:

(i) That the consignee will not ship
such medicated animal feed to an

animal production facility that does not
have a VFD,

(ii) That the consignee will not ship
such feed to another distributor without
receiving a similar written
acknowledgment letter, and

(iii) That the consignee has complied
with the distributor notification
requirements of § 558.6(c)(4) of this
chapter.

(12) A “combination veterinary feed
directive (VFD) drug” is a combination
new animal drug (as defined in
§514.4(c)(1)(i) of this chapter) approved
under section 512(c) of the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act), conditionally approved
under section 571 of the FD&C Act, or
listed in the index under section 572 of
the act, for use in or on animal feed, and
at least one of the component new
animal drugs is a VFD drug. Use of a
combination VFD drug in or on animal
feed must be authorized by a valid
veterinary feed directive.

m 5. Revise § 558.6 to read as follows:

§558.6 Veterinary feed directive drugs.

(a) General requirements related to
veterinary feed directive (VFD) drugs:

(1) A feed containing a VFD drug or
a combination VFD drug (a VFD feed or
combination VFD feed) shall be fed to
animals only by or upon a lawful VFD
issued by a licensed veterinarian. A
veterinarian may only issue a VFD for
the use of VFD drugs in animals under
his or her supervision or oversight in
the course of his or her professional
practice, and in compliance with all
applicable veterinary licensing and
practice requirements.

(2) VFDs may not be filled after the
expiration date on the VFD.

(3) Use and labeling of a VFD drug or
a combination VFD drug in feed is
limited to the approved, conditionally
approved, or indexed conditions of use.
Extralabel use (i.e., actual or intended
use other than as directed on the
labeling) is not permitted.

(4) All involved parties (the
veterinarian, the distributor, and the
client) must retain a copy of the VFD for
1 year.

(5) All involved parties must make the
VFD and any other records specified in
this section available for inspection and
copying by FDA.

(6) All labeling and advertising for
VFD drugs, combination VFD drugs, and
feeds containing VFD drugs or
combination VFD drugs must
prominently and conspicuously display
the following cautionary statement:
“Caution: Federal law restricts
medicated feed containing this VFD
drug to use by or on the order of a
licensed veterinarian.”
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(b) Responsibilities of the veterinarian
issuing the VFD:

(1) The veterinarian must be licensed
to practice veterinary medicine and may
only issue a VFD for the use of VFD
drugs in animals under his or her
supervision or oversight in the course of
his or her professional practice, and in
compliance with all applicable
veterinary licensing and practice
requirements.

(2) The veterinarian must only issue
a VFD that is in compliance with the
conditions for use approved,
conditionally approved, or indexed for
the VFD drug.

(3) The veterinarian must assure that
the following information is fully and
accurately included on the VFD:

(i) The veterinarian’s name, address,
and telephone number;

(ii) The client’s name, telephone
number, and business or home address;

(iii) The premises at which the
animals specified in the VFD are
located;

(iv) The date of VFD issuance;

(v) The expiration date of the VFD.
This date cannot extend beyond the
expiration date specified in the
approval, conditional approval, or index
listing, if such date is specified. In cases
where the expiration date is not
specified in the approval, conditional
approval, or index listing, the expiration
date of the VFD cannot exceed 6 months
after the date of issuance;

(vi) The name of the animal drug;

(vii) The species and production class
of animals to be fed the medicated feed;

(viii) The approximate number of
animals to be fed the medicated feed
prior to the expiration date on the VFD;

(ix) The indication for which the VFD
is issued;

(x) The level of drug in the feed and
duration of use;

(xi) The withdrawal time, special
instructions, and cautionary statements
necessary for use of the drug in
conformance with the approval;

(xii) The number of reorders (refills)
authorized, if permitted by the drug
approval, conditional approval, or index
listing;

(xii1) The statement: ‘‘Extralabel use
(i.e., use of this VFD feed in a manner
other than as directed on the labeling)
is not permitted”’;

(xiv) An affirmation of intent for
combination VFD drugs as described in
paragraph (6); and

(xv) The veterinarian’s electronic or
written signature.

(4) The veterinarian may, at his or her
discretion, enter the following
information on the VFD to more
specifically identify the animals
authorized to be treated/fed the
medicated feed:

(i) A more specific description of the
location of animals (e.g., by site, pen,
barn, stall, tank, or other descriptor that
the veterinarian deems appropriate);

(ii) The approximate age range of the
animals;

(iii) The approximate weight range of
the animals; and

(iv) Any other information the
veterinarian deems appropriate to
identify the animals specified in the
VFD.

(5) For VFDs intended to authorize
the use of an approved, conditionally
approved, or indexed combination VFD
drug that includes more than one VFD
drug, the veterinarian must include the
drug-specific information required in
paragraphs (b)(2)(vi), (ix), (x),and (xi) for
each component VFD drug in the
combination.

(6) The veterinarian may restrict VFD
authorization to only include the VFD
drug(s) cited on the VFD or such
authorization may be expanded to allow
the use of the cited VFD drug(s) along
with one or more over-the-counter
(OTC) animal drugs in an approved,
conditionally approved, or indexed
combination VFD drug. The veterinarian
must affirm his or her intent regarding
combination VFD drugs by including
one of the following statements on the
VFD:

(i) “The VFD drug(s) cited in this
order may not be used in combination
with any other animal drugs.”

(ii) “The VFD drug(s) cited in this
order may be used in combination with
the following OTC animal drugs to
manufacture an FDA-approved,
conditionally approved, or indexed
combination medicated feed.” [List OTC
drugs immediately following this
statement. ]

(iii) “The VFD drug(s) cited in this
order may be used in combination with
any OTC animal drugs to manufacture
an FDA-approved, conditionally
approved, or indexed combination
medicated feed.”

(7) The veterinarian must send the
VFD to the feed distributor via
hardcopy, fax, or electronically. If in
hardcopy, the veterinarian may send the
VFD to the distributor either directly or
through the client.

(8) The veterinarian must provide a
copy of the VFD to the client.

(9) The veterinarian may not issue a
VFD verbally.

(c) Responsibilities of any person who
distributes an animal feed containing a
VFD drug or a combination VFD drug:

(1) The distributor may only fill a
VFD if the VFD contains all the
information required in paragraph (b)(3)
of this section.

(2) The distributor may only
distribute an animal feed containing a
VFD drug or combination VFD drug that
complies with the terms of the VFD and
is manufactured and labeled in
conformity with the approved,
conditionally approved, or indexed
conditions of use for such drug.

(3) In addition to other applicable
recordkeeping requirements found in
this section, the distributor must also
keep VFD feed manufacturing records
for 1 year in accordance with part 225
of this chapter. Such records must be
made available for inspection and
copying by FDA upon request.

(4) A distributor of animal feed
containing VFD drugs must notify FDA
prior to the first time it distributes
animal feed containing VFD drugs. The
notification is required one time per
distributor and must include the
following information:

(i) The distributor’s complete name
and business address;

(ii) The distributor’s signature or the
signature of the distributor’s authorized
agent; and

(ii1) The date the notification was
signed;

(5) A distributor must also notify FDA
within 30 days of any change in
ownership, business name, or business
address.

(6) The notifications cited in
paragraphs (c)(4) and (c)(5) of this
section must be submitted to the Food
and Drug Administration, Center for
Veterinary Medicine, Division of
Animal Feeds (HFV-220), 7519
Standish Pl., Rockville, MD 20855. FAX:
240-453-6882.

(7) A distributor may only consign a
VFD feed to another distributor if the
originating distributor (consignor) first
obtains a written (nonverbal)
acknowledgment letter, as defined in
§558.3(b)(11), from the receiving
distributor (consignee) before the feed is
shipped. Consignor distributors must
retain a copy of each consignee
distributor’s acknowledgment letter for
1 year.

Dated: December 9, 2013.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2013-29696 Filed 12—11-13; 8:45 am]
BILLING CODE 4160-01-P
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DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 210
RIN 1510-AB32

Federal Government Participation in
the Automated Clearing House

AGENCY: Bureau of the Fiscal Service,
Treasury.

ACTION: Notice of proposed rulemaking
with request for comment.

SUMMARY: The Department of the
Treasury, Bureau of the Fiscal Service
(Service) is proposing to amend its
regulation governing the use of the
Automated Clearing House (ACH)
system by Federal agencies. Our
regulation adopts, with some
exceptions, the NACHA Operating Rules
developed by NACHA—The Electronic
Payments Association (NACHA) as the
rules governing the use of the ACH
Network by Federal agencies. We are
issuing this proposed rule to address
changes that NACHA has made to the
NACHA Operating Rules since the
publication of NACHA’s 2009 ACH
Rules book. These changes include
amendments set forth in NACHA’s
2010, 2011, 2012 and 2013 Operating
Rules books.

DATES: Comments on the proposed rule
must be received by February 10, 2014.

ADDRESSES: Comments on this rule,
identified by docket FISCAL-FMS—
2013-0002, should only be submitted
using the following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

e Mail: Tan Macoy, Bureau of the
Fiscal Service, 401 14th Street SW.,
Room 400B, Washington, DC 20227.

The fax and email methods of
submitting comments on rules to the
Service have been decommissioned.

Instructions: All submissions received
must include the agency name (Bureau
of the Fiscal Service) and docket
number FISCAL-FMS-2013-0002 for
this rulemaking. In general, comments
received will be published on
Regulations.gov without change,
including any business or personal
information provided. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not disclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

You can download this proposed rule
at the following Web site: http://
www.fms.treas.gov/ach. You may also
inspect and copy this proposed rule at:
Treasury Department Library, Freedom
of Information Act (FOIA) Collection,
Room 1428, Main Treasury Building,
1500 Pennsylvania Avenue NW.,
Washington, DC 20220. Before visiting,
you must call (202) 622—-0990 for an
appointment.

In accordance with the U.S.
government’s eRulemaking Initiative,
the Service publishes rulemaking
information on www.regulations.gov.
Regulations.gov offers the public the
ability to comment on, search, and view
publicly available rulemaking materials,
including comments received on rules.
FOR FURTHER INFORMATION CONTACT: [an
Macoy, Supervisory Financial Program
Specialist, at (202) 874-6835 or
ian.macoy@fmes.treas.gov; or Natalie H.
Diana, Senior Counsel, at (202) 874—
6680 or natalie.diana@fms.treas.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Title 31 CFR part 210 (Part 210)
governs the use of the ACH Network by
Federal agencies. The ACH Network is
a nationwide electronic fund transfer
(EFT) system that provides for the inter-
bank clearing of electronic credit and
debit transactions and for the exchange
of payment related information among
participating financial institutions. Part
210 incorporates the NACHA Operating
Rules, with certain exceptions. From
time to time we amend Part 210 in order
to address changes that NACHA
periodically makes to the NACHA
Operating Rules or to revise the
regulation as otherwise appropriate.

Currently, Part 210 incorporates the
NACHA Operating Rules as set forth in
the 2009 NACHA Operating Rules book.
NACHA has adopted a number of
changes to the NACHA Operating Rules
since the publication of the 2009
NACHA Operating Rules book. We are
proposing to incorporate in Part 210
most, but not all, of these changes.

We are requesting public comment on
all the proposed amendments to Part
210.

II. Summary of Proposed Rule Changes

A. 2010 NACHA Operating Rules Book
Changes

1. Authorization and Returns

This NACHA Operating Rules
amendment revised the requirements for
obtaining a Receiver’s authorization for
an ACH payment and modified the
processes by which Receiving
Depository Financial Institutions

(RDFIs) handle Receivers’ claims of
unauthorized debits. Specifically, the
amendment (1) clarified the
requirements for authorization of ACH
entries, adopting the language of
Regulation E that an authorization must
be “clear and readily understandable;”
(2) clarified that a purported
authorization that is not clear and
readily understandable is not
considered a valid authorization; (3)
eliminated the requirement that
Receiver’s written statement regarding
an unauthorized debit be made under
penalty of perjury; (4) established
minimum information requirements for
and revised timing requirements related
to the written statement; and (5)
expanded the use of R39 (Improper
Source Document) for duplicate check/
check conversion payments. We are
proposing to accept this amendment.

2. Stop Payments and Regulation E

This amendment revised specific
language within the NACHA Operating
Rules regarding the application and
expiration of a stop payment order so as
to re-align the NACHA Operating Rules
with the requirements of Regulation E.
The amendment (1) eliminated the six-
month time period after which a stop
payment order placed by a consumer
lapses; (2) provided that, where the stop
payment order applies to more than one
debit entry, the order remains in effect
until all such entries have been stopped;
(3) provided that RDFIs may require, in
cases where the Receiver desires to
block all future payments related to a
specific authorization/Originator, that
the Receiver confirm in writing that the
Receiver revoked the authorization; and
(4) simplified the description of Return
Reason Code R08 (Payment Stopped).
We are proposing to accept this
amendment.

3. Direct Access Registration

This amendment modified the
NACHA Operating Rules to require
Originating Depository Financial
Institutions (ODFIs) to register their
Direct Access status with NACHA, and
imposed certain requirements in
connection with registration of Direct
Access status. We are proposing to
accept this amendment.

4. Risk Management and Assessment

This amendment updated the NACHA
Operating Rules to codify additional
risk management, due diligence and
monitoring practices that ODFIs must
follow with respect to Originators and
Third-Party Senders. We are proposing
not to incorporate this amendment in
Part 210, since the Federal government’s
origination of entries through the ACH
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Network does not involve the
conventional roles of Originator/ODFI
and does not present the risks that this
amendment seeks to address.

B. 2011 NACHA Operating Rules Book
Changes

1. Mobile ACH Payments

This rule established a framework for
mobile-initiated ACH debit entries. It
expanded the definition of Internet-
Initiated Entries (WEB) to include ACH
debits authorized or initiated via
wireless networks. In addition, it
applied all the provisions of the WEB
SEC Code to mobile debit entries. The
purpose of the rule was to provide clear
information on how the NACHA
Operating Rules apply to mobile
payments and to create a more stable
environment within which to develop
payment products and services. We are
proposing to accept this rule.

2. Elimination of the Opt Out
Requirements of ARC and BOC Entries

This amendment eliminated the
requirement that Originators of
Accounts Receivable Entries (ARC) and
Back Office Conversion Entries (BOC)
establish and maintain procedures to
enable Receivers to opt out of check
conversion activity. The amendment
reflected the fact that opt out rates were
generally 0.1 percent or lower,
indicating that consumer concern about
check conversion either did not exist or
had dissipated over time. We are
proposing to accept this amendment.

3. Collection of Return Fees

This rule amendment established a
Return Fee Entry as a specific type of
ACH entry, to be used only for the
purpose of collecting return fees for
certain ACH debits to consumer
accounts that are returned for
insufficient funds or other qualifying
checks that are returned NSF/UCF. The
rule allows Originators to obtain
authorization for a Return Fee Entry by
providing the Receiver/check writer
with notice that conforms to the
requirements of Regulation E.

Part 210 currently provides that
agencies with authority to collected
returned item services fees may do so by
originating an ACH debit entry
following notice to the Receiver. We are
proposing to accept this rule change,
which will enable agencies with
authority to collect returned item fees
by utilizing the Return Fee Entry.

4. Expanded Use of the XCK
Application

This amendment expanded the scope
of the Destroyed Check Entry (XCK)
application to permit its use for certain

damaged checks that cannot be imaged,
or for other check images that cannot be
processed. The expanded scope allows
use of XCK for (1) a check that is
missing part of the MICR line but that
can be sufficiently repaired to create an
ACH debit; (2) a check that, in whole or
in part, is unreadable, obscured or
mutilated in a manner that prevents
automated check processing or creating
of an image that may be used to produce
a ‘“‘substitute check” under the Check 21
Act, but has an intact MICR line; and (3)
a check that does not pass standard
quality tests for creation of an image
that may be used to produce a substitute
check under Check 21. We are
proposing to accept this rule change.

5. Recurring TEL

This amendment revised the
definition of, and the general rule for,
TEL Entries to allow both one-time
(Single Entry) and recurring debit
Entries authorized orally via the
telephone. Prior to the amendment, only
Single Entries were permitted to be
authorized via the telephone. The
amendment expanded the specific
authorization language to address
authorization requirements for recurring
TEL Entries in conformance to the
requirements of Regulation E. Under the
amendment, authorizations for recurring
TEL Entries must meet the writing and
signature requirements of Regulation E
for preauthorized transfers, which can
be done by conforming to the e-Sign
Act. We are proposing to accept this
rule change.

C. 2012 NACHA Operating Rules Book
Changes

1. IAT Modifications and Refinements

Effective September 18, 2009, the
NACHA Operating Rules were amended
to require ODFIs and Gateway Operators
to identify all international payment
transactions transmitted via the ACH
Network for any portion of the money
trail as International ACH Transactions
using a new Standard Entry Class Code
(IAT). IAT transactions must include the
specific data elements defined within
the Bank Secrecy Act’s (BSA) “Travel
Rule” so that all parties to the
transaction have the information
necessary to comply with U.S. law,
including the laws administered by
OFAC. We accepted the IAT rule for
Federal payments, except that we
delayed the effective date for certain
government transactions and excluded
tax payments from the IAT rule.

Since that time, NACHA has made a
number of changes clarify and enhance
the Rules where appropriate to support
more efficient processing of IAT Entries.

We are proposing to accept, except as to
tax payments, all of these changes,
which include the following:

e Minimum Description Standards for
IAT Entries

Under the original IAT rule, the RDFI
of an inbound IAT Entry to a consumer
account was required to provide the
consumer with certain descriptive
information in accordance with the
requirements of the NACHA Operating
Rules and Regulation E. With the
implementation of IAT, however, the
minimum description standards within
the NACHA Operating Rules were not
modified to explicitly state that IAT
Entries also contain information related
to terminal city, terminal state, terminal
identification code/location, and check
serial number for certain types of
payments, and that, when such
information is present in an IAT Entry,
it must be included on the consumer’s
bank statement. This amendment
codified these expectations regarding
IAT statement requirements within the
NACHA Operating Rules.

¢ Gateway Notification of Rejected
Inbound International Payment

This amendment established a
requirement that a Gateway notify the
intended RDFI when an inbound
international payment has been blocked
and/or rejected because the origination
of an IAT Entry for such a transaction
would violate U.S. law. The amendment
requires a Gateway that rejects an
inbound payment transaction to provide
the intended RDFI with the names and
complete addresses of both the
Originator and the Receiver, the date of
the payment transaction, and the dollar
amount of the intended payment. The
Gateway must provide such information
to the RDFI within five Banking Days of
blocking or rejecting the payment.

e Transaction Type Code To Identify
Remittances

This amendment expanded the list of
code values for use within the
Transaction Type Code field in the First
IAT Addenda Record to identify
international payments originated by a
natural person through a remittance
product or service. The amendment
added a new code for remittances
initiated by a natural person to facilitate
the identification and tracking of such
payments.

o IAT Entries and the Effect of Illegality

This amendment clarified that a
Participating Depository Financial
Institution (DFI) must process each IAT
Entry in accordance with all
requirements of the NACHA Operating



75530

Federal Register/Vol. 78, No. 239/ Thursday, December 12, 2013/Proposed Rules

Rules. A DFI is excused from its
obligation to comply with specific
requirements under the NACHA
Operating Rules only when the
processing of an IAT Entry would cause
the DFI to be in violation of U.S. law.
The DFI must, therefore, comply with
its obligations under the NACHA
Operating Rules unless it identifies an
IAT as a suspect transaction. For
domestic RDFIs that receive inbound
IATs, these obligations include the
timely provision of funds and the timely
transmission of returns.

e Clarification of Rules Exceptions for
IAT Entries

This amendment clarified the
conditions and circumstances under
which specific provisions of the
NACHA Operating Rules do not apply
to certain IAT Entries. These changes
were not substantive in nature, but
rather more accurately reflect the
application of the provisions to actual
IAT processing.

Exceptions for Outbound IAT Entries:
This amendment revised, as
appropriate, the list of provisions that
do not apply to Outbound IAT Entries
and clarified that certain functional
processes (e.g., Prenotifications, NOCs,
reversals, etc.) apply to Outbound IAT
Entries only to the extent that they are
supported by the laws and payment
system rules of the foreign receiving
country.

This amendment also incorporated
clearer Originator/ODFTI obligations with
respect to authorization requirements
for the origination of Outbound IAT
Entries, noting that, while such
payments must be authorized under the
Rules, the form and content of such an
authorization are governed by the laws
and payment system rules of the foreign
receiving country. The amendment also
clarified that the Gateway for an
Outbound IAT Entry assumes specific
responsibilities and warranties of an
RDFI, but that the Rules do not govern
the Gateway’s rights and obligations
with respect to the foreign Receiver of
the Outbound IAT Entry.

Exceptions for Inbound IAT Entries:
This amendment incorporated a new
subsection that identifies exceptions to
the NACHA Operating Rules for
Inbound IAT Entries, listing NOCs as
applicable to Inbound IAT Entries only
to the extent that NOCs are supported
by the laws and payment system rules
of the foreign originating country.
However, because accurate payment
information is critical to the successful
processing of any ACH Entry (including
any IAT Entry), this amendment also
requires a Gateway that receives an NOC
related to an Inbound IAT to pass the

correct payment information to its
contact in the foreign country (i.e., the
Foreign Gateway or the Originator in the
foreign country). Unlike the domestic
NOC process, the Gateway (as ODFI)
would have no obligation to ensure that
future Inbound IAT Entries bear the
corrected information.

¢ Required Gateway Agreements and
Authorizations for Outbound IAT
Entries

This amendment requires a Gateway
to have an agreement in place with
either the ODFI or its own customer
(i.e., its own account holder or another
party) before transmitting Outbound
IAT Entries internationally. Similarly,
this amendment also requires the
Gateway to obtain authorization from
either the ODFI or its own customer
(whichever has the agreement with the
Gateway) to (i) transmit outbound IAT
Entries, (ii) arrange for settlement of
such Entries with the Foreign Gateway,
and (iii) arrange for further transmission
of such Entries to the foreign receiving
financial institution and settlement of
such payments to the foreign Receiver’s
account. The rule also expands the
scope of Return Reason Code R81 (Non-
Participant in IAT Program) to facilitate
the return of an IAT Entry where these
required agreements/authorizations are
not in place.

Prior to this amendment, the
requirements for these specific
agreements and authorizations by a
Gateway did not address alternative
international payments models in which
the Gateway’s own account holder or
customer (rather than the ODFI) has
established an arrangement and entered
into an agreement with the Gateway to
move funds out of the U.S. for further
credit to a foreign account.

e Return of Outbound IAT Entry by
Foreign Gateway—Transmission of ACH
Return by Gateway to ODFI

This amendment clarified the
timeframe for a Gateway to transmit an
ACH Return Entry for any Outbound
IAT Entry that was properly returned to
it by a Foreign Gateway.

e Identification of the Foreign Funding
Financial Institution Within an IAT
Entry

This amendment revised the
descriptions of several fields in the
Fourth IAT Addenda Record to clarify
that this information, when contained in
an Inbound IAT Entry, must identify the
foreign financial institution that
provides the funding for the transaction.

e Clarification of Originator
Identification Field

This amendment revised the
description of the Originator
Identification Field to address how the
field must be populated in various
circumstances. Three specific
conditions addressed by this change are:

Originators Not Established Under the
Laws of a State or the United States: The
NACHA Operating Rules require the
Originator Identification field to contain
an identification number defined by
Section 326 of the USA PATRIOT Act
for any Originator that is not a natural
person and is not established or
organized under the laws of a State or
the United States. However, the U.S.
Treasury has not defined such a
numbering scheme, leaving a gap within
the Rules as to how to identify a foreign
Originator within the ACH record. To
close this gap, this amendment
established the same methodology used
in the wire transfer system, which
defines the DDA account number at the
foreign financial institution as the
Originator Identification Number.

Use of Leading Characters as Part of
the Originator Identification Number:
This change explicitly permits
Originators and ODFIs to include a one-
digit alphameric code in the first
position of the Originator Identification
Field to allow for further identification
and handling of the payment by the
ODFL

Identification of Third-Party Senders
in IAT Entries: This amendment
broadened the definition of the
Originator Identification Field to permit
inclusion of the tax identification
number of either the Originator or the
Third-Party Sender when the ODFT has
the contractual relationship with the
Third-Party Sender rather than the
Originator of the Entry.

e Return Reason Codes R80-R84:
Clarification of Use for Outbound IAT
Entries Only

This amendment revised the
descriptions of Return Reason Codes
R80-R84 (which are used solely by a
Gateway) to clarify that these codes are
applicable only to Outbound IAT
Entries.

e Expansion of Return Reason Code R84
(Entry Not Processed by Gateway
Operator)

This amendment broadened the scope
of Return Reason Code R84 (Entry Not
Processed by Gateway) to accommodate
a Gateway’s return of an Outbound IAT
Entry when it is unable to process the
transaction because the payment system
in the foreign receiving country does not
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support a particular rule or function
defined as part of the domestic ACH
Network.

2. Minor Impact Issues

These NACHA Operating Rules
changes include editorial changes to
grammar, clarifications of intent,
changes that involve minor software
modifications and so forth, including
the following:

e Modification of the Definition of
XCK Ineligible Items

e (Clarification of Recurring TEL
Authorization Retention Requirements

¢ Correction to payment Type Code
for TEL Entries

¢ Correction to Definition of Improper
ARC and BOC Debit Entries

We are proposing to accept all the
foregoing minor impact changes.

3. Risk Management Enhancements

This amendment extended the
deadline by which an audit of
compliance with the NACHA Operating
Rules must be completed. We are
proposing not to accept this amendment
because the compliance and audit
requirements of the NACHA Operating
Rules are not incorporated in Part 210.

4, Pain Points in the Rules—Phase Two

e Elimination of WEB Exposure
Limits. This amendment removed the
requirement that ODFIs establish
separate WEB exposure limits for
Originators and Third-Party Senders.
This amendment does not affect Federal
agencies because the WEB exposure
limits are not incorporated in Part 210.

e Modification of Accounts
Receivable (ARC) Entries to Permit the
Conversion of Checks Tendered in
Person for the Payment of a Bill at a
Manned Location. This amendment
modified the scope of the ARC
application to permit the conversion of
checks tendered in person for the
payment of a bill at a manned location.
The rule also requires Originators
accepting bill payments in this in-
person environment to provide a copy
of the authorization notice to the
Receiver at the time of the transaction.
We are proposing to accept this rule
change.

D. 2013 NACHA Operating Rules Book
Changes

1. IAT Modifications

Several amendments to the IAT rule
were enacted in the 2013 NACHA
Operating Rules book. We are proposing
to adopt all the amendments, as follows:

e Use of Return Reason Code R16 to
Identify OFAC-Related Returns

This amendment expanded the title
and description of Return Reason Code
R16 (Account Frozen) to accommodate
this code’s use for an RDFI’s return of
an Entry based on an instruction from
OFAC.

¢ Return Reason Code and Change Code
for Gateway Use With Incorrectly-Coded
International Payments

This amendment established two new
codes—one Return Reason Code and
one Change Code—for use by Gateways
to advise ODFIs and Originators that
funds related to a domestically-coded
Entry (i.e., PPD, CCD, etc.) are being
moved out of the country and that the
Entry should have been formatted as an
IAT Entry. LIST NEW CODES The new
codes enable the Gateway to process or
return the payment, depending on its
risk tolerance, while conveying critical
payment information back to the ODFI.

e Corrected Data for IAT Entries—NOC
Code Descriptions

This amendment corrected the
descriptions of Change Codes C04
(Incorrect Individual Name/Receiving
Company Name) and C09 (Incorrect
Individual Identification Number) as
they relate to IAT Entries.

e ODFI Warranties—Compliance With
Foreign Payment System Rules

This amendment narrowed the scope
of the ODFI warranty of compliance
with foreign payment system rules for
outbound IAT entries to focus only on
authorization of the entry when such
authorization is required by the laws or
payment system rules of the receiving
country.

2. Stop Payments

Effective September 20, 2013, the
NACHA Operating Rules will be
amended to incorporate two additional
conditions under which a stop order
relating to a debit entry to a non-
Consumer account would lapse. Under
the amendment, a stop order would
expire if withdrawn by the Receiver or
if the debit entry to which the order
relates is returned. The amendment,
which we are proposing to accept,
incorporates current industry practice
into the NACHA Operating Rules.

3. Originator Obligations With Respect
to Notifications of Change for Single
Entries

Effective September 20, 2013, the
NACHA Operating Rules will be
amended to make optional the
Originator’s response to Notifications of
Change for Single Entry payments.

Specifically, Originators will no longer
be required to make changes requested
within Notifications of Change
identified as Single Entry items. We are
proposing to accept this amendment.

4. Health Care Payments Via ACH

Effective September 20, 2013, the
NACHA Operating Rules will be
amended to support health plans’ and
health care providers’ use of the ACH
Network by adopting processing
enhancements that address requests
made by the health care industry, as
well as specific transaction
identification and formatting
requirements for health care claim
payments. The amendments operate in
combination with health care industry
operating rules for electronic funds
transfers (EFT) and electronic
remittance advice (ERA) developed by
the Council on Affordable Quality
Healthcare (CAQH) Committee on
Operating Rules for Information
Exchange (CORE), in collaboration with
NACHA, and the designation by the
Department of Health and Human
Services (HHS) of the CCD entry as the
health care EFT standard transaction.
Taken together, these sets of rules
provide for the efficient and
standardized electronic payment of
health care claims, and the reassociation
of the payments with health care
remittance information
(“reassociation”), resulting in
administrative simplification by health
plans and health care providers.

The NACHA Rule amendments will
enable financial institutions to be ready
to send and receive health care CCD
entries for health plans and health care
providers, which in turn will be
working toward implementation of
HHS’ January IFC and August IFC by
their January 1, 2014 compliance
deadline. Originators and ODFIs could
begin using the transaction
identification and formatting standards
within this Rules earlier than the
effective date; use of the standards will
not cause any processing problems for
RDFIs and Receivers. Similarly, RDFIs
that do not do so already could begin
offering an electronic option for the
delivery or provision of payment related
information as soon as they are ready.

The five major components of the
Health Care EFT rule changes are as
follows:

e Unique Identification of Health
Care EFTs

¢ Additional Formatting
Requirements for Health Care EFT
Transactions

e Delivery of Payment Related
Information (Reassociation Number)
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e Addition of New EDI Data Segment
Terminator

¢ Health Care Terminology within the
NACHA Operating Rules

We are proposing to accept all of the
NACHA Operating Rules changes
related to Health Care EFTs.

5. ACH Security Framework

This amendment to the NACHA
Operating Rules created a Security
Framework aimed at protecting the
security and integrity of certain ACH
data throughout its lifecycle. The
Security Framework establishes
minimum data security obligations for
ACH Network participants to protect
ACH data within their purview by:

e Requiring non-consumer
Originators, Participating DFIs, Third
Party Service Providers, and Third-Party
Senders to establish, implement, and, as
appropriate, update security policies,
procedures, and systems related to the
initiation, processing, and storage of
Entries. These policies, procedures, and
systems must:

O Protect the confidentiality and
integrity of Protected Information;

O Protect against anticipated threats
or hazards to the security or integrity of
Protected information; and

O Protect against unauthorized use of
Protected Information that could result
in substantial harm to a natural person

e Requiring each Participating DFI,
Third-Party Service Provider, and
Third-Party Sender to verify, as part of
its annual ACH Rules Compliance
Audit, that it has established,
implemented, and updated the data
security policies, procedures, and
systems required by the Security
Requirements rules.

¢ Requiring ODFIs to use a
commercially reasonable method to
establish the identity of each non-
Consumer Originator or Third-Party
Sender with which the ODFTI enters into
an Origination Agreement.

We are proposing not to accept the
Security Framework requirements in
Part 210 because Part 210 does not
incorporate the rules compliance and
audit requirements that the Security
Framework expands. Federal agencies
are subject to various Federal
requirements governing data and
systems security and the protection of
sensitive information, such that
additional NACHA Operating Rules
requirements would be unduly
burdensome and unnecessary.

6. Data Passing (Risk Management)

This amendment prohibited sharing
of certain customer information by
Originators, Third-Party Service
Providers and ODFTIs for the purpose of

initiating debit Entries that are not
covered by the original authorization.
We are proposing to accept this
amendment.

7. ODFI Return Rate Reporting (Risk
Management)

This amendment reduced the ODFI
Return Rate Reporting period from 60
days to 30 days for reducing return rates
below the return rate threshold before
initiation of a NACHA Operating Rules
enforcement proceeding. This
amendment does not affect Federal
agencies because Part 210 does not
incorporate the NACHA Operating
Rules enforcement provisions.

8. Incomplete Transactions (Risk
Management)

This amendment allows the return of
a debit Entry to a Consumer Account
within 60 days of the Settlement Date
for an “Incomplete Transaction,” which
is defined as a transaction for which a
Third Party Sender debits a consumer’s
account to collect funds, but does not
complete the corresponding payment to
the party to which payment is owed. We
are proposing to accept this amendment.

III. Section-by-Section Analysis

In order to incorporate in Part 210 the
NACHA Rule changes that we are
accepting, we are replacing references to
the 2009 ACH Rules book with
references to the 2013 NACHA
Operating Rules and Guidelines book.
For those NACHA Rule changes that we
are not incorporating (specifically,
amendments to the rules enforcement
provisions), Part 210 already provides
that the rules enforcement provisions of
Appendix 11 of the NACHA Operating
Rules do not apply to Federal agency
ACH transactions. See §210.2(d)(3) The
reference to Appendix 11 is being
replaced with a reference to Appendix
10 to reflect numbering changes to the
rule.

Sec. 210.2

We are proposing to amend the
definition of “applicable ACH Rules” at
§210.2(d) to reference the rules
published in NACHA'’s 2013 Rules book
rather than the rules published in
NACHA'’s 2009 Rules book. The
definition has been updated to reflect
the reorganization and renumbering of
the NACHA Operating Rules. The
changes to the definition are not
substantive except:

(1) The deletion of the reference to
ACH Rule 2.11.2.3, which required
ODFTs to establish exposure limits for
Originators of Internet-initiated debit
entries. That requirement has been
eliminated by NACHA;

(2) The exclusion from the definition
of Section 2.2, which generally requires
ODFIs to enter into agreements with
Originators and Third-Party Senders
and perform certain due diligence with
respect to those entities; and

(3) The elimination of a temporary
exclusion from the IAT rules for debit
entries originated by agencies and for
certain entries delivered to Mexico,
Canada and Panama through the
FedGlobal SM ACH Payment Service.
Those references have been deleted
because the temporary exclusion has
now expired.

We are proposing to amend the
definition of “Service” at § 210.2(p) to
reflect the renaming of the Financial
Management Service to the Bureau of
the Fiscal Service.

Sec. 210.3(b)

We are proposing to amend § 210.3(b)
by replacing the references to the ACH
Rules as published in the 2009 Rules
book with references to the ACH Rules
as published in the 2013 NACHA
Operating Rules and Guidelines book.

Sec. 210.6

References to ACH Rules 2.2.3, 2.4.5,
2.5.2, 4.2 and 8.7.2 have been replaced
by references to Subsections 2.4.4, 2.8.4,
4.3.5, 2.92, 3.2.2, and 3.13.3 to reflect re-
numbering of the NACHA Operating
Rules.

In subsection (g), references to ACH
Rules 2.1.2 and 3.12 have been replaced
by references to Subsections 2.3.2.2 and
2.5.10.1 to reflect re-numbering of the
NACHA Operating Rules.

Subsection (h), which addressed
return item service fees, has been
revised. This subsection currently
provides that an agency that had
authority to collect returned item
service fees can do so by originating an
ACH debit entry to collect a one-time
service fee in connection with an ARC,
POP or BOC entry that is returned due
to insufficient funds, provided a notice
was given to the receiver. Prior to 2011,
the NACHA Operating Rules did not
permit return item fees to be collected
without the receiver’s written
authorization. In 2011, the NACHA
Operating Rules were amended to
include a new Entry type, Return Fee
Entry, that may be used to collect return
fees for certain ACH debits and
qualifying checks that are returned NSF,
subject to the provision of notice to the
Receiver [ACH Rule 2.14]. Subsection
(h) is revised to reflect this change.

Sec. 210.8

The references to ACH Rules 2.2.3,
2.4.5,2.5.2,4.2,and 8.7.2 have been
replaced with references to ACH Rules
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Subsections 2.4.4, 2.8.4, 4.8.5, 2.9.2,
3.2.2, and 3.13.3 to reflect re-numbering
of the ACH Rules. In addition, the
regulatory citation to Regulation E has
been updated to reflect its re-
codification at 12 CFR Part 1005.

IV. Procedural Analysis

Request for Comment on Plain Language

Executive Order 12866 requires each
agency in the Executive branch to write
regulations that are simple and easy to
understand. We invite comment on how
to make the proposed rule clearer. For
example, you may wish to discuss: (1)
Whether we have organized the material
to suit your needs; (2) whether the
requirements of the rule are clear; or (3)
whether there is something else we
could do to make these rule easier to
understand.

Regulatory Planning and Review

The proposed rule does not meet the
criteria for a “significant regulatory
action” as defined in Executive Order
12866. Therefore, the regulatory review
procedures contained therein do not

apply.
Regulatory Flexibility Act Analysis

It is hereby certified that the proposed
rule will not have a significant
economic impact on a substantial
number of small entities. The proposed
rule imposes on the Federal government
a number of changes that NACHA, The
Electronic Payments Association, has
already adopted and imposed on private
sector entities that utilize the ACH. The
proposed rule does not impose any
additional burdens, costs or impacts on
any private sector entities, including
any small entities. Accordingly, a
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq) is not required.

Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532 (Unfunded Mandates Act),
requires that the agency prepare a
budgetary impact statement before
promulgating any rule likely to result in
a Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
the agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating the
rule. We have determined that the
proposed rule will not result in
expenditures by State, local, and tribal
governments, in the aggregate, or by the

private sector, of $100 million or more
in any one year. Accordingly, we have
not prepared a budgetary impact
statement or specifically addressed any
regulatory alternatives.

List of Subjects in 31 CFR Part 210

Automated Clearing House, Electronic
funds transfer, Financial institutions,
Fraud, and Incorporation by reference.

Words of Issuance

For the reasons set out in the
preamble, we propose to amend 31 CFR
part 210 as follows:

PART 210—FEDERAL GOVERNMENT
PARTICIPATION IN THE AUTOMATED
CLEARING HOUSE

m 1. The authority citation for part 210
continues to read as follows:

Authority: 5 U.S.C. 5525; 12 U.S.C. 391; 31
U.S.C. 321, 3301, 3302, 3321, 3332, 3335, and
3720.

m 2. Revise § 210.2, paragraph (d) to
read as follows:

§210.2 Definitions.
* * * * *

(d) Applicable ACH Rules means the
ACH Rules with an effective date on or
before September 21, 2013, as published
in “2013 NACHA Operating Rules and
Guidelines: A Complete Guide to Rules
Governing the ACH Network” and
supplements thereto, except:

(1) Subsections 1.2.2,1.2.3, 1.2.4,
1.2.5 and 1.2.6; Appendix Seven;
Appendix Eight; Appendix Nine and
Appendix Ten (governing the
enforcement of the ACH Rules,
including self-audit requirements, and
claims for compensation);

(2) Section 2.10 and Section 3.6
(governing the reclamation of benefit
payments);

(3) The requirement in Appendix
Three that the Effective Entry Date of a
credit entry be no more than two
Banking Days following the date of
processing by the Originating ACH
Operator (see definition of “Effective
Entry Date”” in Appendix Three);

(4) Section 2.2 (setting forth ODFI
obligations to enter into agreements
with, and perform risk management
relating to, Originators and Third-Party
Senders) and Section 1.6 (Security
Requirements);

(5) Section 2.17 (requiring reporting
and reduction of high rates of entries
returned as unauthorized); and

(6) The requirements of ACH Rule
2.11 (International ACH Transactions)
shall not apply to entries representing
the payment of a Federal tax obligation
by a taxpayer.

*

* * * *

(p) Service means the Bureau of the
Fiscal Service, Department of the
Treasury.

* * * * *
m 3. Revise § 210.3, paragraph (b) to read
as follows:

§210.3 Governing law.
* * * * *

(b) Incorporation by reference—
applicable ACH Rules.

(1) This part incorporates by reference
the applicable ACH Rules, including
rule changes with an effective date on
or before September 21, 2013, as
published in the “2013 NACHA
Operating Rules and Guidelines: A
Complete Guide to Rules Governing the
ACH Network,” and supplements
thereto. The Director of the Federal
Register approves this incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of the
2013 NACHA Operating Rules and
Guidelines” are available from
NACHA—The Electronic Payments
Association, 13450 Sunrise Valley
Drive, Suite 100, Herndon, Virginia
20171. Copies also are available for
public inspection at the Office of the
Federal Register, 800 North Capitol
Street NW., Suite 700, Washington, DC
20002; and the Bureau of the Fiscal
Service, 401 14th Street SW., Room
400A, Washington, DC 20227.

(2) Any amendment to the applicable
ACH Rules that is approved by
NACHA—The Electronic Payments
Association after September 21, 2013
shall not apply to Government entries
unless the Service expressly accepts
such amendment by publishing notice
of acceptance of the amendment to this
part in the Federal Register. An
amendment to the ACH Rules that is
accepted by the Service shall apply to
Government entries on the effective date
of the rulemaking specified by the
Service in the Federal Register notice
expressly accepting such amendment.
m 4. Revise § 210.6 to read as follows:

§210.6 Agencies.

Notwithstanding any provision of the
ACH Rules, including Subsections 2.4.4,
2.8.4,4.3.5, 2.92, 3.2.2, and 3.13.3,
agencies shall be subject to the
obligations and liabilities set forth in
this section in connection with
Government entries.

(a) Receiving entries. An agency may
receive ACH debit or credit entries only
with the prior written authorization of
the Service.

(b) Liability to a recipient. An agency
will be liable to the recipient for any
loss sustained by the recipient as a
result of the agency’s failure to originate
a credit or debit entry in accordance
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with this part. The agency’s liability
shall be limited to the amount of the
entry(ies).

(c) Liability to an originator. An
agency will be liable to an originator or
an ODFI for any loss sustained by the
originator or ODFI as a result of the
agency'’s failure to credit an ACH entry
to the agency’s account in accordance
with this part. The agency’s liability
shall be limited to the amount of the
entry(ies).

(d) Liability to an RDFI or ACH
association. Except as otherwise
provided in this part, an agency will be
liable to an RDFI for losses sustained in
processing duplicate or erroneous credit
and debit entries originated by the
agency. An agency'’s liability shall be
limited to the amount of the entry(ies),
and shall be reduced by the amount of
the loss resulting from the failure of the
RDFTI to exercise due diligence and
follow standard commercial practices in
processing the entry(ies). This section
does not apply to credits received by an
RDFI after the death or legal incapacity
of a recipient of benefit payments or the
death of a beneficiary as governed by
subpart B of this part. An agency shall
not be liable to any ACH association.

(e) Acquittance of the agency. The
final crediting of the amount of an entry
to a recipient’s account shall constitute
full acquittance of the Federal
Government.

(f) Reversals. An agency may reverse
any duplicate or erroneous entry, and
the Federal Government may reverse
any duplicate or erroneous file. In
initiating a reversal, an agency shall
certify to the Service that the reversal
complies with applicable law related to
the recovery of the underlying payment.
An agency that reverses an entry shall
indemnify the RDFT as provided in the
applicable ACH Rules, but the agency’s
liability shall be limited to the amount
of the entry. If the Federal Government
reverses a file, the Federal Government
shall indemnify the RDFI as provided in
the applicable ACH Rules, but the
extent of such liability shall be limited
to the amount of the entries comprising
the duplicate or erroneous file.
Reversals under this section shall
comply with the time limitations set
forth in the applicable ACH Rules.

(g) Point-of-purchase debit entries. An
agency may originate a Point-of-

Purchase (POP) entry using a check
drawn on a consumer or business
account and presented at a point-of-
purchase. The requirements of ACH
Rules Subsections 2.3.2.2 and 2.5.10.1
shall be met for such an entry if the
Receiver presents the check at a location
where the agency has posted the notice
required by the ACH Rules and has
provided the Receiver with a copy of the
notice.

(h) Return Fee Entry. An agency that
has authority to collect returned item
service fees may do so by originating a
Return Fee Entry if the agency provides
notice to the Receiver in accordance
with the ACH Rules.”

m 5. Amend § 210.8 by revising
paragraphs (a) and (b) to read as follows:

§210.8 Financial institutions.

(a) Status as a Treasury depositary.
The origination or receipt of an entry
subject to this part does not render a
financial institution a Treasury
depositary. A financial institution shall
not advertise itself as a Treasury
depositary on such basis.

(b) Liability. Notwithstanding ACH
Rules Subsections 2.4.4, 2.8.4, 4.8.5,
2.9.2,3.2.2, and 3.13.3, if the Federal
Government sustains a loss as a result
of a financial institution’s failure to
handle an entry in accordance with this
part, the financial institution shall be
liable to the Federal Government for the
loss, up to the amount of the entry,
except as otherwise provided in this
section. A financial institution shall not
be liable to any third party for any loss
or damage resulting directly or
indirectly from an agency’s error or
omission in originating an entry.
Nothing in this section shall affect any
obligation or liability of a financial
institution under Regulation E, 12 CFR
part 1005, or the Electronic Funds
Transfer Act, 12 U.S.C. 1693 et seq.

* * * * *

Dated: December 3, 2013.
Richard L. Gregg,
Fiscal Assistant Secretary.
[FR Doc. 2013-29202 Filed 12-11-13; 8:45 am]
BILLING CODE P

DOCKET IDENTIFICATION NUMBERS BY SITE

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2013-0200, 0630, 0632,
0633, 0634, 0635, 0637, 0638, and 0639;
FRL-9903-90—-OSWER]

National Priorities List, Proposed Rule
No. 59

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants or
contaminants throughout the United
States. The National Priorities List
(“NPL”) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the agency”) in determining
which sites warrant further
investigation. These further
investigations will allow the EPA to
assess the nature and extent of public
health and environmental risks
associated with the site and to
determine what CERCLA-financed
remedial action(s), if any, may be
appropriate. This rule proposes to add
eight sites to the NPL, all to the General
Superfund Section. This proposed rule
also solicits additional comments on the
Smurfit-Stone Mill site based on
additional references to the site’s
Hazard Ranking System (HRS)
documentation record being made
available to the public.

DATES: Comments regarding any of these
proposed listings must be submitted
(postmarked) on or before February 10,
2014.

Comments regarding the additional
Smurfit-Stone Mill reference material
available for review must be submitted
(postmarked) on or before January 13,
2014.

ADDRESSES: Identify the appropriate
Docket Number from the table below.

Site name

City/county, state

Docket ID No.

Macmillan Ring Free Qil
Keddy Mill
Smurfit-Stone Mill
PCE Southeast Contamination

Norphlet, AR
Windham, ME ....
Missoula, MT
York, NE

EPA-HQ-SFUND-2013-0630
EPA-HQ-SFUND-2013-0632
EPA-HQ-SFUND-2013-0200
EPA-HQ-SFUND-2013-0633
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DOCKET IDENTIFICATION NUMBERS BY SITE—Continued
Site name City/county, state Docket ID No.
PCE/TCE Northeast Contamination .............cccccceeeeennns YOUrK, NE oot EPA-HQ-SFUND-2013-0634
Troy Chem Corp Inc Newark, NJ .. EPA-HQ-SFUND-2013-0635
Unimatic Manufacturing Corporation ............ccoceeveenen. Fairfield, NJ ..o EPA-HQ-SFUND-2013-0637
Wolff-Alport Chemical Company .........c.cccevveeriueenensieeenne Ridgewood, NY ..o EPA-HQ-SFUND-2013-0638
Walker Machine Products, INC .......ccccoeeveeeiiiiiiiieeees Collierville, TN ..o EPA-HQ-SFUND-2013-0639

Submit your comments, identified by
the appropriate Docket number, by one
of the following methods:

e www.regulations.gov: Follow the
online instructions for submitting
comments.

e Email: superfund.docket@epa.gov.

e Mail: Mai fcomments (no facsimiles
or tapes) to Docket Coordinator,
Headquarters; U.S. Environmental
Protection Agency; CERCLA Docket
Office; (Mailcode 5305T); 1200
Pennsylvania Avenue NW., Washington,
DC 20460.

e Hand Delivery or Express Mail:
Send comments (no facsimiles or tapes)
to Docket Coordinator, Headquarters;
U.S. Environmental Protection Agency;
CERCLA Docket Office; 1301
Constitution Avenue NW., William
Jefferson Clinton Building West, Room
3334, Washington, DC 20004. Such
deliveries are accepted only during the
Docket’s normal hours of operation
(8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding federal holidays).

Instructions: Direct your comments to
the appropriate Docket number (see
table above). The EPA’s policy is that all
comments received will be included in
the public Docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ‘““anonymous access’’ system;
that means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public Docket and made available on
the Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM

you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional Docket
addresses and further details on their
contents, see section II, “Public Review/
Public Comment,” of the
SUPPLEMENTARY INFORMATION portion of
this preamble.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603—8852,
email: jeng.terry@epa.gov, Site
Assessment and Remedy Decisions
Branch, Assessment and Remediation
Division, Office of Superfund
Remediation and Technology
Innovation (Mailcode 5204P), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Washington,
DC 20460; or the Superfund Hotline,
phone (800) 424-9346 or (703) 412—
9810 in the Washington, DC,
metropolitan area.
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